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AN EDITORIAL 


4 — provisions in Labor-Management agreements have 
* been materially strengthened by the recent enactments of the 
fe legislatures of the states of Ohio and Rhode Island. The Ohio law 


becomes effective the end of September and the Rhode Island law 
is already in effect. New York State also adopted another amend- 
ment further clarifying the right of parties to be represented by 
attorneys in arbitration proceedings which becomes effective in 
September. 

The Ohio Arbitration Act (1931) and the Rhode Island Act its 
(1929) both specifically excluded Labor-Management arbitration “ 
from statutory coverage. This exclusion has now been eliminated it 
and agreements to arbitrate existing and future labor disputes become 
enforceable whenever the parties have voluntarily agreed to arbitrate a 
in their written contracts. The change in the Ohio law was made 
through an amendment to the present statute eliminating the section o 
which provided that collective or individual contracts between em- “s 
ployers and employees in respect to terms or conditions of employ- 
ment were not covered by the law. 

The Rhode Island statute is a comprehensive law covering the hs 
arbitration of Labor-Management disputes and separate and apart 
from the statute covering commercial controversies, specifically pro- 
vides not only for the enforceability of provisions to arbitrate disputes 
arising under a contract, but in Section 3 provides for enforcement of 
agreements to arbitrate new contract terms. This is done in the fol- 
bwing language: 


“Section Three: A provision in a written contract between 
an employer and an association of employers, a labor union, 
trade union or craft union; or between an association of em- 
ployers and an association of employees, labor unions, trade 
unions or craft unions, to submit to arbitration any and all con- 
troversies relative to the execution of a new contract upon the 
termination of an existing contract, as provided for in writing 
in the existing contract, shall be valid, irrevocable and enforce- 
able, save upon such grounds as exist in law or in equity for 
the revocation of such contract; and it shall not be a defense to 
(Continued on Page 112) 
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ARBITRATION PROVISIONS IN 
STOCKHOLDERS’ AGREEMENTS 


George D. Hornstein 


In essence, shareholders’ agreements endeavor to anticipate dis- 
putes and to arbitrate them in advance.’ Unfortunately, they are not 
self-executing nor are they capable of being drafted to cover all 
possible contingencies. To minimize these difficulties, a provision for 
formal arbitration is frequently included. Advantages and disadvan- 
tages ensue. Experience has shown that the existence of an arbitra- 
tion agreement tends to eliminate disputes, making unnecessary the 
formal process of arbitration. Differences which arise reach a tension 
point less often when it is known that should the fighting stage be 
reached a speedy decision would result. Concomitants of arbitration 
which may be considered disadvantages are the non-availability of 
an examination before trial and the finality (non-reviewability) of 
the arbitrator’s award. A wise lawyer will discuss all these practical 
aspects with his principals and have them decide whether or not to 
include an arbitration provision—if the state arbitration statute makes 
such a provision enforceable. 

The statutory sine qua non (available at present in only 15 
states)? is enforcement of agreements to arbitrate future disputes (in 
statutory language: “a controversy thereafter arising”). Even in such 
states the arbitration provision will be invalid if the principal agree- 
ment to which it is an adjunct falls afoul of corporate principles. 

Before presuming to discuss the effect of an arbitration clause, 
we must also assume that the state sanctions the principal agreement 
with respect to one or more of the three major aspects ordinarily 
sought to be covered: (1) Control; (2) Limitations upon. the trans- 


1. For fundamental principles in stockholders’ agreements, see other articles 
by the present writer. Stockholders’ Agreements in the Closely Held Cor- 
poration, 59 Yale L. J. 1040 (1950); Judicial Tolerance of the Incor- 
porated Partnership, 18 Law & Contemp. Prob. 435 (1953). 

- Arizona, California, Connecticut, Louisiana, Massachusetts, Michigan, 
New Hampshire, New Jersey, New York, Ohio, Oregon, Pennsylvania, 
Rhode Island, Washington, Wisconsin, 
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ferability of shares of stock; (3) Dissolution. General statements some- 
times encountered, to the effect that courts will not enforce arbitra- 
tion provisions in these fields, have frequently been based upon a 
decision wherein the contract as a whole was adjudged basically ille- 
gal. Our assumption is necessarily the reverse. 


There have been relatively few decisions passing upon arbitra- 
tion provisions in stockholders’ agreements and most of them, as might 
be expected, appear in New York—the most important commercial 
state. Although New York in 1920 was the first state to enact a 
statute broad enough to encompass future disputes,* meaningful de- 
cisions were not possible until the Court of Appeals in 1936 defin- 
itively sustained the control aspects of a stockholders’ agreement.‘ 
Definite statutory or judicial sanction for other aspects came even 
later. All relevant decisions, therefore, are recent—within the past 
15 years. 

With respect to control, arbitration provisions have been enforced 
to implement agreements wherein the parties agreed to vote their 
shares for the election of directors and in their capacity as directors to 
appoint specified officers and to keep such persons in office;* and to 
pay them a specified salary.’ Arbitration provisions will also be en- 
forced as to disputes affecting the general management of a corpora- 
tion,® but in New York such provision must be made in an agree- 
ment separate and apart from the certificate of incorporation if the 
Attorney General adheres to a 1928 ruling that he will not approve 
for filing a certificate of incorporation containing such a provision.’ 
The objection that management of a corporate enterprise by arbitra- 
tors appears repugnant to the concept of a corporate structure is not 
shared by the California legislature. It has provided that when there 
is a deadloék in a board of directors the court is empowered to ap- 


3. N. Y. Laws 1920, c. 275. 

4. Clark v. Dodge, 269 N.Y. 410, 199 N.E. 641 (1936). 

5. See dissolution decisions cited notes 20-21 infra. 

6. Martocci v. Martocci, 42 N.Y.S.2d 222 (Sup.Ct. 1943), aff'd without 
opinion, 266 App. Div. 840, 43 N.Y.S.2d 516 (1st Dep’t), leave to appeal 
denied, 266 App. Div. 917, 43 N.Y.S.2d 517 (1st Dep’t 1943). 

. Matter of Seymour Grean & Co. (Grean), 274 App. Div. 279, 82 N.Y.S.- 
2d 787 (1st Dep’t 1948). 

8. Application of DeCaro (D’Angelo), 261 App. Div. 975, 25 N.Y.S.2d 849 
(2d Dep’t 1941); Simonson v. Helburn, 198 Misc. 430, 97 N.Y.S.2d 406 
(Sup. Ct. 1950). 

. Letter-opinion, New York Attorney General to Secretary of State, dated 
January 16, 1928, concerning the incorporation of Ravenswood Paper 
Mill Co. Inc. Caveat: Where the provision for arbitration may and does 
appear only in the charter or by-laws, it is desirable to prescribe that 
the provision may not be deleted without unanimous consent. 
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point a disinterested person as provisional director to act as a di- 
rector until the deadlock is broken, or until he be removed by order 
of the court or by vote or written consent of the holders of a ma- 
jority of the voting shares.’ Still unsettled is the judicial attitude as 
to the effect of an agreement to have arbitrators pass upon matters 
which might be the subject of a derivative suit.** Outside New York 
there appears to be little reported litigation on arbitration provisions 
dealing with control of a close corporation: the arbitration aspect 
has been enforced in a state where the principal agreement was 
valid,’? and disregarded in a state where the contract as a whole was 
adjudged basically illegal.** Where part of an agreement is deemed 
legal and the remainder illegal, if the legal part is separable, the arbi- 
tration provision will be enforced as to it. 

Restrictions on the transferability of shares frequently provide 
that the corporation or shareholders remaining in the enterprise shall 
have either a “first option” or an obligation to purchase a holder’s 
shares on the happening of some specified event. At one time the 
valuation at which the shares were to be transferred was considered 
not “arbitrable,” but now several states (including New York) ex- 
pressly provide for the enforcement of an agreement that arbitrators 
shall determine value.** Such agreements are now enforceable,’* but 
the arbitration clause usually excludes “the valuation of stock.” The 
principal agreement ordinarily provides some definite formula to fix 
a price which will be binding upon the taxing authorities (as well 
as upon the parties) in the event that death of the holder is the con- 
tingency which occasions the transfer.*7 Decisions outside New York 


10. Calif. Corp. Code Ann. § 819 (1953). 
11. Matter of Landersman (Selig), 280 App. Div. 963, 116 N.Y.S.2d 495 
(Ist Dep’t 1952); cf. Application of Diamond, 80 N.Y.S.2d 465 (Sup. 
Ct. 1948), aff'd without opinion, 274 App. Div. 762, 79 wW.Y.S.2d 924 
(st Dept 1948). Contra: Pfeiffer v. Berke, 121 N.Y.S.2d 774 (Sup.Ct. 


12. Ringling v. Ringling Bros.-Barnum & Bailey Combined Shows, Inc., 49 

= 603 (Del. Ch. 1946), modified, 29 Del. 610, 53 A.2d 441, (Del. 
7). 

13. Roberts v. Whitson, 188 S.W.2d 875 Ngee Civ. App. 1945). 

14. Motherwell v. Schoof, [1949] 4 D.L.R. 812 (Alberta Sup. Ct.). 

15. N.Y.C.P.A. § 1448. 

16. Rifkin v. Rifkin, 118 N.Y.S.2d 322 (Sup. Ct. 1952), aff'd without 

—_ 281 App. Div. 1035, 121 N.Y.S.2d 277 (2d Dep’t 1952); Abbot 
Abbot Motors, Inc., 113 N.Y.S.2d 213 (Sup. Ct. 1951); Application 

of Kennelly (In re Theodoro Advg. Service, Inc.), 197 Misc. 667, 95 

N.Y.S.2d 240 (Sup. Ct. 1950). To the same effect outside New York: 

Lawson v. Household Finance Corp., 17 Del. Ch. 1, 147 Atl. 312 (Ct. 

Ch. 1929), aff'd, 17 Del. Ch. 343, P52 Atl. 723 (1930) ; In re Lindsay’s 

Estate, 210 Pa. 224, 59 Atl. 1074 (1904). 

. A price to be determined by appraisers is not binding. Rev. Rul. 157, 

1953 Cum. Bull, 255. 
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red-flag an unexpected danger from arbitration statutes with respect 
to valuation. An accountant designated in an agreement to fix “value” 
may be regarded by the courts as an arbitrator whose decisions are 
final (non-reviewable),’* and similarly treated may be those em- 
powered to fix valuation under the statutory right of appraisal (sta- 
tutory counter-balance to the majority’s power to make drastic cor- 
porate changes) 

Arbitration provisions with respect to dissolution of the corpora- 
tion will probably be adjudged valid if the principal agreement re- 
quires dissolution upon specified contingencies;?° ineffective if it 
seeks to prevent dissolution.”* These rulings conform to judicial atti- 
tude upon the enforceability of the primary objective. Judges are 
aware of the danger of deadlock and corporate paralysis resulting 
from an even division of shareholders or directors, or from veto power 
in a minority. Equity has long recognized its power to decree dissolu- 
tion in a proper case, at the suit of majority or minority,”* and agree- 
ments by the parties which obviate resort to the courts for this pur- 
pose should be enforceable. The same fundamental principle re- 
quires that an attempt to do the reverse—to limit the court’s equitable 
power—be voided. 

When arbitration has been rejected by the courts, the reason 
has been either that the contract as a whole was basically illegal and 
hence the arbitration clause fell with it,?* or that the controversy 
was not within the scope of the arbitration clause.?* The courts have 


18. Sanitary Farm Dairies, Inc. v. Gammel, 195 F.2d 106 (8th Cir. 1952). 
19. 11952) v. Conshohocken Printing Co., 171 Pa. Super. 140, 90 A.2d 394 
). 

20. Leventhal v. Atlantic Finance Corp., 316 Mass, 194, 55 N.E.2d 20, 154 
A.L.R. 260 (1944); Application of Hega Knitting Mills, Inc., 124 N.Y.S.- 
2d 115 (1953); Simonson v. Helburn, 198 Misc. 430, 97 N.Y.S.2d 406 
(Sup. Ct. 1950); In re Block’s Will, 186 Misc. 945, 60 N.Y.S.2d 639 
(Surr. Ct. 1946); cf. Flanagan v. Flanagan, 73 N.Y.S.2d 267 (N.Y. Sup. 
Ct. 1947), modified, 273 App. Div. 918, 77 N.Y.S.2d 682 (2d Dep't 
1947), aff'd without opinion, 298 N.Y. 787, 83 N.E.2d 473 (1948). 

. Application of Cohen (Michel), 183 Misc. 1034, 52 N.Y.S.2d 671 (Sup. 
Ct. 1944), aff'd without opinion, 269 App. Div. 663, 53 N.Y.S.2d 467 
(1st Dep’t 1945), leave to appeal denied, 269 App. Div. 690, 54 N.Y.S.2d 
389, and 294 N.Y. 639, 61 N.E.2d 459 (1945); Matter of Feingersh, 
128 N.Y.L.J. 557, col. 2 (Sup. Ct. Sept. 22, 1952); cf. Matter of Myers 
(Leibel), 304 N.Y. 656, 107 N.E.2d 512 (1952), affirming 279 App. Div. 
984, 112 N.Y.S.2d 489 (1st Dep’t 1952). Contra: Zybert v. Dab, 276 
App. Div. 1070, 96 N.Y.S.2d 374 (1st Dep’t 1950), aff’d without opinion, 
301 N.Y. 632, 93 N.E.2d 917 (1950). 

. Hornstein, A Remedy for Corporate Abuse—Judicial Power to Wind Up 
520 Chath at the Suit of a Minority Stockholder, 40 Colum. L. Rev. 

. Berkovitz v. Arbib & Houlberg, Inc., 230 N.Y. 261, 271-2, 130 N.E. 288, 
290 (1920). 

. Matter of Kelly, 240 N.Y. 74, 78, 147 N.E. 363, 364 (1925). 
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naturally nullified arbitration clauses when they were included in 
types of contract which at the time were adjudged illegal: agree- 
ment requiring a unanimous vote of shareholders for the election of 
directors ;?> agreement for management of the corporation not by its 
directors, but exclusively by holders of one class of stock ;?* agreement 
construed by the court to treat the corporation as a “partnership.”*” 
The category of shareholders’ illegal contracts, it may safely be pre- 
dicted, will be narrowed with the passage of time, whereas the mat- 
ter to be arbitrated will be widened as more agreements employ a 
standard form.?* Even where an arbitration agreement cannot be liter- 


ally enforced, courts have strained themselves to effect the intention 
of the parties.?® 


Litigation involving arbitration clauses may at first blush appear 
to nullify their objective. Yet the cases were necessary to develop the 
procedure and establish its position in our legal system. 


25. In re Berman, 107 N.Y.L.J. 1902, col. 4 (Sup. Ct. May 5, 1942). The 
subject-matter of this type of agreement would now be adjudged valid 
if certain formalities were observed. N. Y. Stock Corp. Law § 9, as 
amended by N. Y. Laws 1948, c. 862. An agreement requiring unanimous 
vote of directors or, in the alternative, arbitration before a director could 
be ousted [for cause] was adjudged bad in In re Allied Fruit & Extract 
Co., 243 App. Div. 52, 276 N.Y.Supp. 153 (1st Dep’t 1934), leave to 
appeal denied, 266 N.Y. lv (1934). 

. Matter of Abbey ne, 274 App. Div. 389, 83 N.Y.S.2d 503 (lst 
Dep’t 1949), aff’d without opinion, 299 N.Y. 557, 85 N.E.2d 789 (1949). 

. Flanagan v. Flanagan, note 20 supra; another phase of this case will be 
found in Matter of Flanagan’s Will, 271 App. Div. 1014, 68 N.Y.S.2d 
248 (2d Dep’t 1947). 

. The present writer’s views as to trend, previously expressed in Contro- 
versies Under Stockholders’ Agreements, 5 Arb. J. (N.S.) 62 (1950); 
have been confirmed by the subsequent study of another student of this 
topic. O’Neal, Resolving Disputes in Closely Held Corporations: Intra- 


‘oa Arbitration, 67 Harv. L. Rev. 786, especially at 793 and 802 


3 prs v. Ringling Bros.-Barnum & Bailey Combined Shows, Inc., note 
supra. 
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PRESENTING AN ARBITRATION CASE™ 


Robert A. Levitt 


Practitioners in labor relations and labor law generally agree 
that successful arbitration is comprised of three principal components, 
namely, (1) a good case, (2) painstaking preparation and (3) sincere 
and effective presentation. 

There is, of course, no substitute for a good case. That, plainly, 
is the sine qua non, whether it be an arbitration case or any other 
type of litigation. However, a good case alone does not insure success. 
It must be accompanied by effective, painstaking preparation and 
good presentation. 

While presentation undoubtedly is important, it is not the most 
important ingredient of success in labor arbitration cases. Moreover, 
a good presentation will almost inevitably follow where there is a 
good case and there has been thorough preparation. This may be 
contrary to the popular belief that cases, both court cases and arbi- 
tration cases, are won largely by the histrionics, oratory or alchemy 
of lawyers. Active practitioners in the field know, however, that noth- 
ing could be further from the truth. After a good case, litigation de- 
pends to a far greater extent on the careful thought, the effort, and 
the “blood, sweat and tears” which is exerted in preparing the case. 
A recent article which appeared in the sports pages of a leading 
New York newspaper cogently demonstrated this basic truth that 
success in any field rarely is easy, accidental or fortuitous. It in- 
volved the celebrated Willie Mays of the New York Giants, Mays 


* Excerpts from a paper read before the Eighth Annual Conference on 
Labor, New York University, June 9, 1955. The Journal is indebted to 
New York University for permission to print this article. The full text of 
Mr. Levitt’s paper will appear in the forthcoming Proceedings of the Con- 
ference, to be published by New York University. 
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PRESENTING AN ARBITRATION CASE 


was asked why he stole a base at a particular time during the 1954 
World Series. The easygoing and seemingly effortless Mays replied 
that when he came to bat he noticed that a new catcher (Mickey 
Grasso) had just entered the game and he had not taken the cus- 
tomary practice throw to second base during his “warm-up.” Mays 
therefore: concluded that his arm might have been stiff and that 
therefore this was a good opportunity to attempt the steal of the base. 


Having placed the matter of presentation in its proper prospec- 
tive we may turn now to consider some of the many and varied 
facets of that subject itself. In the discussion which follows, the at- 
tempt is made to consider the subject from the following vantage 
points: (a) the nature of the labor arbitration proceeding and of 
the arbitrator, (b) the attitude and adaptation of counsel in relation 
to the presentation, (c) the atmosphere and procedure in presenting 
such cases, (d) some furher aspects of the actual presentation of the 
case including the nature and quality of the preparation, the sub- 
mission agreement, cross-examination, etc. 


Nature of Arbitration 


Effective presentation is hardly possible without a full apprecia- 
tion of the nature and the functions of both the process itself and 
the arbitrator. 

What is labor arbitration? Jesse Freidin feels that arbitration is 
“not a substitute for litigation but for the strike.”? 

The late and respected Dean Harry Shulman, on the other 


hand, had a different concept of labor arbitration. He described it 
thus: ? 


“The arbitration may be resented by either party as an impair- 
ment of its authority or power. It is susceptible of use for buck- 
passing and face-saving. And it may sometimes encourage liti- 
giousness, But when the system works fairly well, its value is 
great. To consider its feature of arbitration as a substitute for 
court litigation or as the consideration for a no-strike pledge 
is to take a foreshortened view of it. In a sense it is a substitute 
for both—but in the sense in which a transport airplane is a 
substitute for a stagecoach. The arbitration is an integral part 
of the system of self-government. And the system is designed 


|. Labor Arbitration in the Courts, University of Pennsylvania Press, 1952. 
2.68 Harvard Law Review 999, p. 1024 (April 1954). 
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to aid management in its quest for efficiency, to assist union 

leadership in its participation in the enterprise, and to secure 

justice for the employees. It is a means of making collective 

bargaining work and thus preserving private enterprise in a free 

government.” 

Regardless of the existing conceptual differences as to the nature 

of labor arbitration, it must be agreed that labor arbitrations are a 
hybrid type of proceeding. While they are not formal court proceed- 
ings their objective basically, like the objective of formal court pro- 
ceedings, is the ascertainment of facts and truth. Beyond this there 
are several basic differences between the two proceedings, 


One area of vital difference between court litigation and labor 
arbitration is that while in court litigation the sole aim is victory in 
the particular case at hand, in arbitration the parties’ concern is 
with both the present and the future since they must continue their 
relationship after the litigation and must work together both during 
the dispute and long after its determination. 


There is still another marked distinction between court litigation 
and arbitration proceedings. While the function of court litigation is 


the resolution of a particular dispute, labor arbitration may serve 
many functions going far beyond that. Thus, for example, arbitration 
frequently serves as a therapeutic forum for airing various types of 
complaints. Where the arbitration proceeding has such an objective it 
plainly would be unwise to impose technical obstacles to the exposition 
of the complaint. This would merely serve to push the complaint 
underground and permit it to fester and leave the complainants with 
the impression that they were not permitted to have “their day in 
court” because of unreasonable, technical and legal barriers. 

Also, the arbitration sometimes may have a political function. 
It may be that a case is taken to arbitration simply because the union 
is forced to do so by a particular individual or local having great 
power or influence in the union. 


Sometimes the arbitration may have an educational function. It 
can present an opportunity to either the union or the employer to 
present a lucid and detailed explanation of their respective positions 
in the hope of either assuaging or convincing the other side. 


The presentation must also take into account the nature and 
functions of arbitrators generally and the arbitrator chosen for the 
case at hand specifically. On ‘the one hand the labor arbitrator was 
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quite properly characterized by Dean Shulman as a most expendable 
part of the process with sharply limited authority, as follows:* 


“A proper conception of the arbitrator’s function is basic. He 
is not a public tribunal imposed upon the parties by superior 
authority which the parties are obliged to accept. He has no 
general charter to administer justice for a community which 
transcends the parties. He is rather part of a system of self- 
government created by and confined to the parties. He serves 
their pleasure only, to administer the rule of law established by 
their collective agreement. They are entitled to demand that, 
at least on balance, his performance be satisfactory to them, 
and they can readily dispense with him if it is not.” 


On the other hand, however, one must never lose sight of the 
fact that within the limits of his authority the labor arbitrator is 
all powerful. He is the trial court and the highest appellate court 
wrapped in one; there is to all practical purposes no appeal from 
his decision. 


The references, techniques and foibles of labor arbitrators run 
as wide a gamut as with any group of human beings. Counsel should 
make every effort to know the arbitrator and adapt his preparation 
and presentation to him. Thus, some arbitrators prefer to be techni- 
cal and legalistic. They may entertain citations not only of arbi- 
tration precedents but also court decisions. Other arbitrators are the 
complete reverse. They abhor formality or legalism in any sense. 
They refuse to adhere to any great extent to the rules of evidence. 
They give little weight to arbitration precedents. Similarly, there are 
arbitrators who insist that the parties clearly delineate the arbitrator’s 
authority and submit a specific written issue in advance. Others are 
not insistent upon this and are willing to reconstruct the issue and 
their authority from the contract itself and the respective conten- 
tions of the parties. Consideration must also be given to the question 
of whether or not the arbitrator is a permanent or ad hoc arbitrator. 
Obviously, if the arbitrator is ad hoc, a greater education in the back- 
ground facts will have to be given to him to prepare him for the 
trial of the case. Arbitrator Updegraff has suggested, as a matter of 
fact, that it might even be advisable to give such an arbitrator a 
thorough briefing in the background facts in advance of the hearing.‘ 


3. op. cit., p. 1016. 
4, Updegraff, Clarence: Reflections of a Labor-Management Arbitrator, 9 
Arbitration Journal 70 (1954). 
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Attitude and Adaptation of Counsel 


Dean Shulman, perhaps a trifle whimsically, concluded his last 
paper on the subject of labor arbitration with the line: “I suggest 
that the law stay out—but, mind you, not the lawyers.” The fact is 
that more and more, and quite properly so, the presentation of ar- 
bitration cases is being left with attorneys. Regardless of the merits 
of using attorneys in drafting or bargaining labor contracts, it is 
certain that they can normally be of immeasurable aid in the trial 
of an arbitration case—provided that they completely understand 
the nature of the process and have made the necessary adjustments 
to it. In this regard it is to be noted that the field of labor arbitration 
is relatively in its infancy. Conparatively few attorneys devote all 
their time to such matters. Consequently, it is common to find that 
counsel experienced in other fields of law find themselves suddenly 
involved in labor arbitrations. While there is no magic or unusual 
complexity in the trial of such cases as compared with other trials, 
it is a fact that techniques and attitudes far different from those 
involved in common law litigation are required. 

Attorneys who enter the labor law field with extensive prior ex- 
perience in the common law courts find themselves in a strange new 
world with a jargon all its own, informality unheard of in court, 
and evidence of virtually all shapes and stripes readily accepted. To 
be effective in such a medium it is of vital importance that the at- 
torney must completely discard the mantle of a common law lawyer 
and assume in its place the cloak and the habits and the techniques 
of this new type of “litigation.” 

In common law litigation the case at issue is normally the only 
case in which the same litigants will ever be involved and every 
possible effort is exerted to win that particular case. When the case 
is over, the parties will go their respective ways and they may never 
meet again. The antagonism, the sharp and angry words engendered 
by the dispute, the heat of the contest will all go with them. Not so 
in labor matters. Here counsel can never afford to forget that the 
union witnesses today will tomorrow be on the assembly lines and 
in the offices again working hand in hand with management and 
vice versa as before. There is, in other words, what writers in this 
field for a long time have labeled “a continuing relationship” be- 
tween the parties. While all attorneys as well as their clients have 
the desire to win their cases, the concern of counsel in labor matters 
for the future well being of his clients may even transcend the im- 
mediate problem or case at hand. No responsible advocate would 
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desire to win the battle and lose the war. Hence, in presenting his 
case, in examining and cross-examining union witnesses, counsel 
must never lose sight of the nature of the relationship between the 
parties and the overall goals. 

~ Moreover, he must be conscious of the fact that these arbitra- 
tion proceedings frequently partake of the characteristics of Roman 
holidays. They may be attended by large members of representatives 
of the employee body in whose eyes the company’s counsel is the 
company. His actions are the company’s actions. Similarly, the union 
lawyer is the union and his actions symbolize the union. 

In this connection, counsel for the parties must also recognize 
that what they say may have a profound effect upon future com- 
pany or union policy as the case may be. All of this imposes an even 
greater than usual responsibility on counsel for the respective par- 
ties to conduct themselves in such fashion as to reflect well upon 
their clients. 


It sometimes happens that counsel, particularly those who have 
recently been recruited from other fields of law, have a distinct an- 
tagonism for the whole labor arbitration process. This antipathy, 
hard as he may try to conceal it, almost invariably communicates 
itself to the arbitrator, with the result that counsel’s usefulness to 
his client is seriously impaired. Here again is emphasized the need 
for complete adaptation to the forum if counsel is to be effective in it. 


Atmosphere and Procedure in Presenting Cases 


There is the advocacy in many quarters of complete informality 
in the trial of arbitration cases. These are the same quarters that 
would also advocate complete abandonment of the rules of evidence 
as we know them. Thus, for example, one authority has stated:°® 


“There is only one general over-all rule which can be applied 
to the evidence submitted in informal grievance arbitrations. 
This rule is that any evidence, information, or testimony is ac- 
ceptable which is pertinent to the case and which helps the 
arbitrator to understand and decide the problem before him. 
Obviously, this is the broadest kind of rule and does not conform 
to legal concepts of evidence. It serves to re-emphasize the point 


3 Simkin and Kennedy: Arbitration and Grievances, U.S, Dept. of Labor, 
Div. of Labor Standards, 1946, p. 25. See also: Singer: Labor Arbitra- 
— Should it be Formal or Informal, Labor Law Journal, Feb. 1951, 
p. 89. 
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which has already been made, that grievance arbitration is not 
a judicial process in a strict legal sense.” 
Dean Shulman put it this way:°® 

“The more serious danger is not that the arbitrator will hear 
too much irrelevancy, but rather that he will not hear enough 
of the relevant. Indeed, one advantage frequently reaped from 
wide latitude to the parties to talk about their case is that the ap- 
parent rambling frequently discloses very helpful information 
which would otherwise not be brought out. Rules of procedure 
which assure adequate opportunity to each party to prepare for 
and meet the other’s contentions, or rules designed to encourage 
full consideration and effort at adjustment in the prior stages 
of the grievance procedure may be quite desirable. But they 
should not be such as to prevent full presentation of the con- 
troversy to the arbitrator before he is required to make final 
decision. For that would not only limit his resources for sound 
judgment, but would tend also to create dissatisfaction with 
the system.” 

It may be true that arbitration proceedings should not be quite 
as formal as court proceedings. Perhaps they should not be subject 
to a strict application of the common law rules of evidence. How- 
ever, such proceedings should be conducted in an atmosphere that 
is dignified and according to a procedure that is orderly—with at 
least as much adherence to the rules of evidence as is commonly ac- 
corded such rules in administrative proceedings generally. It is cer- 
tain that when arbitration cases degenerate to round table, shouting- 
across-the-room, feet-on-the-table discussions they are not conducive 
to the finding of fact and truth which is their prime objective. 
Where that happens cases are time-consuming, expensive and con- 
fusing. Moreover, the cause of arbitration is hardly advanced because 
rank and file employees and supervisors present at such haphazard 
hearings gain a lasting impression of arbitration and of the arbi- 
trator that does the cause of arbitration no good. 

As to the matter of applying the rules of evidence, a complete 
disdain for the rules is unwarranted and unwise. As repeatedly indi- 
cated, arbitration proceedings are primarily fact finding proceedings. 
The rules of evidence are time-tested as our best procedural device 
in the ascertainment of fact and truth. There appears no reason 
whatever why the rules applied generally and with reason do not have 
as much value for arbitration proceedings as for court litigation. 


6. op. cit., p. 1017. 
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Moreover, it is important that the arbitrator be treated by both 
counsel and the parties (and here counsel can definitely set the tone) 
with due deference and on an impersonal basis. Mr. Joseph Murphy, 
Vice President of the American Arbitration Association, recently 
pointed out the unwisdom of counsel of parties who make it a point 
at a hearing to show that they are on friendly or intimate terms with 
the arbitrator. This merely embarrasses the arbitrator and destroys 
the confidence and respect of the other side for him. 

The fact that arbitrations are not quite as formal as court pro- 
ceedings is all too frequently taken as a license for laxity and slop- 
piness in preparation and presentation. There is, however, no plaus- 
ible reason why arbitration cases should not be prepared as thor- 


oughly and presented as well as any other types of cases. : 
It is apparent that a just and proper result cannot be assured he 

unless all of the relevant facts are clearly laid before the arbitrator. 

Inadequate preparation imposes an unfair and insuperable burden 

upon the arbitrator.’ j 
“A rather dangerous fallacy exists concerning the importance a 
of evidence do not apply and a proceeding is informal, there is ra 
by both parties and counsel that because . . . technical rules U 
of evidence do not apply and a proceeding is informal, thereis . 
little need for careful preparation of a case and for the orderly “a 
assembling of proofs and for their logical presentation. This at- . 
titude presents arbitrators with one of their gravest problems, " 
namely, to decide a case on its merits when the merits lie with 
a badly prepared case as against one well presented. In such y, 


instances the weight of evidence may run one way and the 
equities another, solely because of the inadequate presentation 
of the proofs by a party. Many an arbitrator has been sorely 
troubled by a decision he has had to make because of the in- od 
adequacy of proofs on one side or the other.” 


What type of evidence is normally required in arbitration cases? 
The basic evidence in virtually any arbitration case consists of: 


(a) A proposed form of submission. 

(b) The contract provisions involved. 

(c) The bargaining history of those contract provisions—who 
drafted the provisions, when they were first incorporated 
in an agreement, etc. 


1, Preparing and Presenting Arbitration Cases, Institute of Industrial Rela- 
tions, University of California, 1954, p. 4. 
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(d) Custom and practice of the parties in similar cases. 
In addition, it is virtually indispensable that counsel have before 
him at the start of an arbitration hearing the following: 

(a) A proposed form of submission. 

(b) Outline of his opening statement. 

(c) An outline of the testimony of each of his witnesses in 
the order in which they are to be presented. 

(d) A list of each of the exhibits in the order in which they 
will be introduced, 

(e) Possible subjects for cross-examination of witnesses for the 
opposition. 

(f) A statement or summary of the applicable arbitration or 
court precedents. 

A word is in order about the matter of citing arbitration pre- 
cedents. It is widely stated that arbitrators are not bound by other 
arbitration precedents. While this may be true, the fact is that here 
are many fundamental principles of labor relations which have, by 
repeated acceptance by many arbitrators, become firmly engrafted 
on the body of labor arbitration and labor relations. To suppose 
that arbitrators generally would not follow such precedents would be 
unrealistic. Where there are such cases of widespread acceptance of 
particular principles counsel would be remiss in his obligation if he 
did not ferret them out and present them to the arbitrator and it 
would be a rare case where the arbitrator would not follow such 
principles. It is true that there are a great many arbitrators who 
evince little interest in precedents. In such cases, research into the 
precedents will, nevertheless, serve the purpose of educating counsel 
as to such general principles as may be applicable and may suggest 
possible lines of argument or approach to the case at hand. In short, 
in most instances it is advisable to become completely familiar with 
any arbitrational or other precedents which might conceivably be 
applicable to the case at hand and to use them in one way or 
another depending upon the arbitrator in the case. 

The preparation and presentation of arbitration cases may call 
for the use of exhibits in the form of charts, tables and other written 
documentary evidence to the same extent that they might be used 
in any other kind of litigation. Those who have had any experience 
in the trial of cases know full well that one written exhibit or one 
diagram or one chart may be worth reams and reams of testimony. 

Generally speaking the same rules and the same caveats respecting 
cross-examination as would apply in court litigation would be equally 
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applicable to arbitration proceedings. Thus, for example, triers of 
arbitration cases must realize that failure to cross-examine opposing 
witnesses does not by implication constitute an admission of the 
truth of the testimony given by the witnesses. Also a failure to cross- 
examine is far preferable to an ineffective cross-examination. A 
basic and fundamental rule of cross-examination is that opposing 
counsel should not cross-examine a witness unless he knows with 
reasonable certainty how the witness will reply or if the witness will 
reply adversely that there is available documentary evidence that will 
refute the testimony. The best advice in cases where there is uncer- 
tainty as to whether there should be cross-examination or not is the 
oft-cited advice given by an experienced counsel to a younger counsel 
in one word “don’t.” It is also important to bear in mind that cross- 
examination should be terminated as soon as counsel feels that he 
has reached his objective. Excessive cross-examination is an extremely 
dangerous thing. It may simply serve to re-emphasize and under- 
score the other side of the case, Many is the case, experienced prac- 
titioners will testify, that was lost because of one question too many 
on cross-examination. Finally on this point the attorney who in labor 
arbitration cases attempts to act the part of the movie role of a 
district attorney on cross-examination does his client a great disservice. 

One final thought bears repetition. In presenting arbitration 
cases, above all others, it is of vital importance that both sides be 
open, frank, fair and completely aboveboard. Arbitration cases won 
on the basis of concealment or distortion of fact or chicanery are 
shortsighted and short-term victories. Moreover, they are a disservice 
to the respective clients and to labor-management relations. No par- 
ticular arbitration case is more important than a healthy, stable, 
harmonious relationship between the parties. 
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INTERNATIONAL TRADE COMPLAINTS 


Vincent J. O'Shea 


One of the responsibilities of the Bureau of Foreign Commerce 
is to attempt to resolve amicably the commercial disputes that arise 
between the American foreign trader and his business contacts 
abroad. 

These controversies differ in many respects from those of do- 
mestic commerce where trade disputes find their solution in the give 
and take of the competitive market, arbitration, or in resort to liti- 
gation. The very elements that distinguish foreign commerce from 
domestic also give rise to these disputes and deter their solution. 
Differences in language, custom, currency units, exchange controls, 
tariffs, quotas, and legal practices and their costs, together with the 
distance factor and absence of face-to-face negotiation, are barriers 
to the promoting of international trade. These differences, or any of 
them, frequently require the intervention of a helping hand beyond 
the resources of the individual firm. 

In dollar volume the international trade disputes which arise are 
small when compared with the total privately conducted foreign trade 
of the United States which exceeds $20 billion annually. Yet their 
importance to the nation as a trading entity and to the parties con- 
cerned both in the United States and abroad magnifies their sig- 
nificance to many times the proportionate share of the foreign trade 
volume which they represent. 

Most of our export and import trade flows smoothly. An offer 
is made, negotiations follow, and ultimately a firm order results. The 
goods are gathered or fabricated, packed, shipped, payment obtained, 
and the transaction considered closed. However, sometimes friction 
does appear. One or both of the parties has a grievance. In the great 
majority of such cases the trouble is ironed out either by direct nego- 
tiation or through representative agents. In many instances disputes 
find their solution in arbitration. 
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Since the greatest percentage of complaints are received or inves- 
tigated by the New York Field Office, as shown by a survey con- 
ducted by the Department of Commerce in 1950, statistics compiled 
by that office are used in this report as a representative sampling of 
such complaints. 


Types of Complaints 

While trade complaints have ranged in magnitude from dollar 
amounts of one figure to as high as seven, the vast majority fall within 
the bracket of less than $1,500. In comparatively few instances, the 
names of some of our largest industrial and financial concerns have 
appeared on either the offensive or defensive side in the trade dispute 
files. American firms of substantial size and background will usually 
make every effort consistent with sound business and ethics to reach 
a settlement outside of government intervention. However, even they 
at times find it necessary to request the assistance of the Bureau of 
Foreign Commerce, one of the Department’s Field Offices, an Ameri- 
can Embassy or Consulate in securing aid in one form or another in 
connection with their overseas operations. These requests for assistance 
are distinct from the formal trade complaint. 

An analysis of the first 230 complaints received in the New York 
Field Office of the Department of Commerce from or against Ameri- 
can concerns in the first 18 weeks of 1954 revealed the following 
data: 

American concerns were the complainants in 96 cases represent- 
ing 42 percent of the total. Foreign complainants against American 
individuals or concerns accounted for 134 cases or 58 percent of the 
aggregate, A partial explanation of the disparity of balance is the 
fact that minor claims of American firms are sometimes addressed 
direct to a Foreign Service post and are answered by the latter 
through a letter without the formality of a Foreign Service despatch. 
Such cases have not been included in the above total. 

The 230 complaints which were analyzed involved the participa- 
tion, either initial or final, of 94 American foreign service posts. In 
this respect, Bombay had the lead with 9 cases, followed by Mexico, 
D. F., 8, Lima 8, San Salvador 8, and Hong Kong 7. Caracas, Ma- 
dras, Port-au-Prince, Rio de Janeiro, and San Jose each accounted 
for 6. 

That there is not a very exact correlation between the geo- 
graphical distribution of United States foreign trade and the num- 
ber of trade complaints filed from or against a specific area may be 
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seen from Table 1. In making this comparison the figures used allow 
for some distortion. Percentages of United States foreign trade for 
the areas given are based on exports and imports of the entire nation 
for 1953 excluding special category (direct government) exports. 


Table 1.—Relationship Between Total U. S. Foreign Trade 
and Trade Complaints Received 


Percent 
of total Percent 
Geographical area U. S. Number of trade 
foreign of trade complaints 
trade complaints received 
Northern North America 24.24 2 0.87 
Southern North America 
and Island Republics 12.68 51 22.17 
South America 17.30 44 19.13 
Europe 23.11 43 18.70 
Asia 16.08 68 29.57 
Oceania 1.67 7 3.04 
Africa 4.92 15 6.52 


1. Figures for year 1953, excluding special category exports. 


In Table 2 a breakdown of the major causes of these 230 trade 
complaints by nature and incidence is presented. While every effort 
has been made to compress the disputes into a limited number of 
categories the spread is in itself wide and includes a residual miscel- 
laneous group accounting for more than 10 percent of the total. Even 
in each of the categories there is a broad disparity of circumstances. 
Like history, trade complaints repeat themselves in a general pattern 
but rarely with circumstances exactly the same. Nevertheless, 70 
percent of these complaints fell into the first 5 classifications. 


Table 2.—Major Causes of Trade Complaints 


Percent 

Nature of complaint Number of total 

Failure to ship after payment was effected 52 22.61 

Failure of shipment to conform to specifications 46 20.00 

Failure to honor drafts against merchandise 34 14.78 
Failure to pay commissions, salaries, 

disbursements 21 9.13 

Short shipment 10 4.35 

Failure to ship; no payment made 6 2.60 

Alleged breach of agency agreement 5 2.18 
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Unclassified collection cases 5 2.18 
Failure to remit insurance payments 

collected as agent 5 2.18 
Excessive customs duties due to misclassification 4 1.74 
Failure to return deposit; goods not shipped 3 1.30 
Failure to remit because of foreign 

exchange difficulties 3 1.30 
Expenses incident to readying goods 


for F.D.A. approval 2 87 
Failure to ship after L/C was opened 2 87 
Confiscation by customs authorities 2 87 
Failure to furnish shipping documents 2 87 
Accounting difficulties 2 87 
Miscellaneous 26 11.30 

Total 230 100.00 

The outcome of these 230 complaints is as follows: 

Number Percent 

of cases of total 

Settled with full or reasonable satisfaction 94 40.87 
Partial settlement achieved 12 5.22 
Settlement pending 12 3.22 
Settlement refused 72 31.30 
American firm bankrupt or out of business 13 5.65 
Foreign firm bankrupt or out of business 5 2.17 
Outcome unknown 22 9.57 
Total 230 100.00 


It will be noted that in 22 cases the outcome is listed as unknown. 
For the most part these represent instances in which initial action by 
the Department of Commerce or an American Embassy or Consulate 
was conveyed to the plaintiff with no further action warranted until 
requested by him. In some of these 22 cases it is assumed that direct 
negotiation resulted in a favorable outcome. In others presumably the 
complaint was dropped or litigation ensued. 

International trade complaints arise out of an infinite variety 
of circumstances, including mischance, deception, carelessness, and 
villainy. For example, delay by a San Salvador importer in picking 
up his goods was followed by a fire in the customs warehouse which 
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destroyed the uninsured merchandise; a local exporter, though warned 
that a specific Latin American contract was a poor credit risk, shipped 
on open account with the inevitable result; hosiery valued at $9,000 
delivered on open account in New York against future payment was 
confiscated as an attempt was made to smuggle it into Portugal; a 
pregnant Collie dog ordered from an upstate New York kennel by 
a Guatemalan importer was received without prospect of litter. 

An American traveler in Mexico paid for merchandise received 
and then, believing the charges too high, decided to cancel his check 
and replace it with another in smaller amount, forgetting meanwhile 
to notify his bank. As a result the seller received a double payment 
and, smarting under what he considered shabby treatment, was recal- 
citrant about returning the proceeds of either check. There were 
several instances of unpaid commissions with the delay in disburse- 
ment defended because of questionable counterclaims; more than one 
instance when unexpected financial difficulties beset the shipper after 
payment was made in advance; and too many cases in which the 
seller clipped every quality corner in shipping against a letter of credit. 
There is repeated evidence of commitments unfulfilled because of im- 
paired capital. 

According to records of the New York Field Office of the De- 
partment of Commerce, the number of international trade com- 
plaints received from and against domestic firms within its territory 
decreased from over 1,200 in 1949 and in 1950 to 827 in 1953. This 
decrease apparently resulted from some movement of international 
commerce away from the smaller and toward the larger firms which 
either avoid the pitfalls or disputes in their trade relationships or 
are better equipped to settle them direct. 


Precautionary Steps and Remedies 


An exporter who ships only on terms of a letter of credit or cash 
in advance will avoid collection difficulties but on the other hand 
may be forestalled from shipping at all. A requirement that no goods 
be forwarded on C.O.D. terms unless payment is made against draft 
with documents attached, in care of a foreign bank, may shut the 
exporter out entirely from his most prospective market. Insisting that 
all contracts carry compulsory arbitration clauses may be very de- 
sirable when large sums are involved but are ineffective for the nu- 
merous claims of small amount. 


The arbitration clause, at all times an expression of good faith 
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and fair dealing, insures against loss of good will in business rela- 
tions. When a dispute occurs, it offers an immediate way to adjudi- 
cate the issues in controversy. The practical importance of arbitration 
has been recognized by the United States which has written clauses 
into Treaties of Friendship, Commerce and Navigation with a num- 
ber of foreign governments which provide for reciprocal enforce- 
ment of private agreements to arbitrate and of arbitration awards. 

Many of the precautions set forth above would also apply to the 
American importer. Depending on the product, he may have par- 
ticular requirements such as guarantees that the merchandise will pass 
Food and Drug Administration inspection, that weights will be sub- 
ject to check on arrival, that the goods will meet accepted grades or 
standards. Short weight, delayed shipment, adulterated goods, poor 
packing, and many other faults can easily turn a potentially profitable 
import into a losing venture with little chance of equitable reim- 
bursement. 
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ENFORCEMENT OF AMERICAN 
AWARDS IN JAPAN 


Hajime William Tanaka 


The enforceability of arbitration clauses in contracts between na- 
tionals and corporations of the United States and Japan and the 
execution of awards rendered under such contracts are, in their broad 
framework, regulated by the Treaty of Friendship, Commerce and 
Navigation between the two countries, This treaty was signed on 
April 3, 1953 and has been in force since October 30, 1953.1 The 
treaty does not, however, entirely eliminate the operation of Japanese 
law in arbitral matters. 

The treaty deals with the enforceability of arbitration provisions 
between nationals and corporations of the two countries in negative 
language. Article IV(2) states that such provisions “. . . shall not be 
deemed unenforceable within the territories of such other Party merely 
on the grounds that the place designated for the arbitration proceed- 
ings is outside such territories or that the nationality of one or more 
of the arbitrators is not that of such other Party.” The broad purpose 
of this provision is to bring about greater stability and certainty in 
trade relations between the two countries by eliminating the denial 
of any enforcement on such arbitrary and discriminatory grounds. 

With respect to the enforcement of arbitral awards rendered 
pursuant to arbitration agreements, Article IV(2) of the treaty states 
that “. . . (such) awards which are final and enforceable under 
the laws of the place where rendered, shall be deemed conclusive in 
enforcement proceedings brought before courts of competent juris- 
diction of either Party and shal! be entitled to be declared enforceable 
by such courts, except where found to be declared contrary to public 
policy.” In substance, this provision directs the appropriate Japanese 
court to enforce an American arbitral award provided that award is 
deemed enforceable under the law of the place where rendered. The 
only exception provided in the treaty is in the case of an award that 
would be contrary to Japanese public policy. The language of the 
treaty is clear in that the question of finality is to be determined 


1. Treaties and Other International Acts Series No. 2863. 
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with reference to the law of the place where the award is rendered, 
not the law of the place where enforcement is sought. Specifically, 
this means that in enforcement proceedings in Japan, American ar- 
bitral awards within the scope of the treaty are not subject to attack 
on grounds set forth in Article 801 of the Japanese Code of Civil 
Procedure.? To that extent, therefore, such awards enjoy a sanctity 
and authority superior to that of awards rendered locally. 


The one exception noted above places before Japanese courts a 
real difficulty. It is clear that they must be guided by “public policy.” 
But what this term means in a given situation is frequently a subject 
of contention. At best it is vague and uncertain. Generally speaking, 
in view of the broad purposes, expressed in the preamble to the Treaty, 
to promote “mutually advantageous commercial intercourse . . . and 
(establish) mutual rights and privileges . . .”, the public policy ex- 
ception should be construed narrowly against the party invoking it. 
That is to say, the public policy which would be violated by the en- 
forcement of the foreign award must be the settled public policy of 
Japan. In addition, the violation of public policy must be a direct 
one, not merely tangential or implied. Clearly, a liberal construction 
of the “public policy” exception would open a Pandora’s box of ob- 
jections to enforcement of arbitral awards on trivial grounds and thus 
defeat the Treaty’s manifest purpose. 


Under Japanese law, the basic substantive provision concerning 
public policy is contained in Article 90, Chapter 4 of Book I of the 
Code of Civil Procedure. It provides that “Any juristic act which has 
as its purpose the attainment of ends contrary to public order or good 
morals shall have no legal validity.” Under proper construction, this 
provision is deemed to apply mutatis mutandis to foreign arbitral 
awards. 

Under Japanese law, the term “foreign arbitral award” refers to 
an arbitral award whose establishment and validity is determined in 
accordance with the proper foreign law. Characteristically, arbitral 
awards differ from judgments in that the former have no necessary 
relation to a particular law. This raises the difficult problem of 
whether the validity of the foreign arbitral award should be gov- 
erned by Japanese law or foreign law, and if the latter then it raises 
the further question of which foreign law is to govern. Although this 
matter is still somewhat in dispute, leading Japanese authorities take 
the position that inasmuch as the arbitration agreement, award and 


2. ag A. Gardiner, Japanese Arbitration Law, this Journal 1953, 
p. 
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its formalities are generally recognized in varying forms, the question 
of which country’s law is to be applied should be resolved in accord- 
ance with the intent of the parties.* 

To amplify, an arbitration agreement relates to a dispute which 
the law recognizes to be capable of settlement by the voluntary juristic 
acts of the parties, and viewed in this light, there is no objection, 
in principle, under Japanese law respecting the freedom given the 
parties to determine as between themselves which law is to govern 
their contractual relations. Furthermore, the fact that arbitration con- 
tracts are recognized under the Japanese Code of Civil Procedure and 
given the same validity as final judgments is not necessarily incon- 
sistent with this theory. Thus, the weight of authority in Japan appears 
to hold that the validity of any foreign arbitral award must be de- 
termined under the law which the parties intended to apply. Where 
the parties expressly or impliedly manifest their intent, such intent 
must be followed.* Material facts considered in determining such intent 
include designation of the place of arbitration, nationality and resi- 
dence of the parties and arbitrators, and the place of execution of 
the arbitration agreement. 

In like manner, the intent of the parties is decisive in determining 
their private law relations and the laws which the arbitrators ap- 
plied. Even where the parties fail to indicate the law to be applied, 
in view of the unique character of arbitration, Japanese arbitrators 
will go to considerable length in implying the intent of the parties. 
A permanent arbitration tribunal, for instance, will usually observe 
the law of the country of origin of its sponsor organization, whether 
such organization be a chamber of commerce, an exchange, or any 
other body. Consequently, an agreement to submit to arbitration under 
the rules of a permanent tribunal is construed as an implied submis- 
sion to arbitration under the laws where the tribunal sits, Likewise, 
but to a lesser degree, in the absence of special circumstances, the 
laws of the country or territory in which arbitration proceedings take 
place should be applied.® 

The Japanese Code of Civil Procedure does not directly touch 
upon the matter of validity of foreign arbitral awards. As previously 
noted, under Japanese law an arbitral award is generally regarded 
as having the same validity as a judgment by a Japanese court. But 


3. Ryoichi Nakata, Chusai Tetsuzuki, Shin Hogaku Zenshu, 28:108 (1943). 

4. Ryoichi Nakata, Gaikoku Chusai Handan no Shonin to Shikko, Part IV, 
Hogaku Ronso, 36:1003 (1937). 

5. The Japanese Code of Civil Procedure does not contain any prohibitions 
against arbitration procedures being conducted according to foreign law. 
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broadly speaking, because the validity by its very nature is predicted 
on aspects of procedural law, the question of whether a foreign arbi- 
tral award shall be recognized or not is a matter logically governed 
entirely by the law of the place of enforcement. In the absence of 
any provisions in the Japanese Code on this matter,’ it might be per- 
suasively argued that foreign arbitral awards should not be recog- 
nized on the ground that to do so would in effect grant extraterri- 
torial validity to the foreign law involved and to that extent con- 
stitute an abdication of judicial authority. Also on a more practical 
plane, it might be argued that this would destroy uniformity and 
introduce uncertainty into domestic law, The advocates of this posi- 
tion argue that their premise is based on the well-established principle 
that “no law has any effect, of its own force, beyond the limits of the 
sovereignty from which its authority is derived.”’ Under this prin- 
ciple, there is no legal compulsion to give recognition to foreign law, 
and if such recognition should be granted, it is purely a matter 
based on the “comity of nations.”* However, the answer to this argu- 
ment, as summarized by a leading Japanese authority,® is that recog- 
nition of foreign arbitral awards does not involve the question of 
granting extraterritorial validity to foreign law or the issue of main- 
taining uniformity and certainty of domestic law. It merely involves 
the question of whether or not effect should be given to the intent 
of the parties as manifested in the arbitration agreement and in the 
award rendered thereunder, As in any other juridical acts of private 
parties, there is no reason why intent of the parties should be sub- 
jected to territorial limitations. Moreover, there is no compelling 
reason why foreign arbitral awards should be treated like foreign 
judgments. Presumably, the reason why foreign judgments are sub- 
jected to vexatious provisions lies not in the fact that their validity 
is determined under public law, but rather in the fact of the involun- 
tary character of judicial proceedings as such.’° 

Viewed in the light of the foregoing interpretation, which appears 
to summarize the weight of Japanese legal thinking on this point, the 
general conclusion is reached that foreign arbitral awards are treated 


substantially on par with Japanese arbitral awards with the following 
limitations: 


6. Japanese Code of Civil Procedure, Book VIII (Arbitration Procedure), 
Article 800. 

7. Hilton v. Guyot, 159 U.S. 113 (1895). 

> See supra n. 3, at p. 164. 
9. For a detailed "analysis of this problem, ibid. 

10. See Supra n. 4, at p. 
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First, they must be valid and final awards under the applicable 
law. In this connection, there is an implied requirement that the 
foreign award must be based on a procedure which is recognized 
under the Japanese Code of Civil Procedure or a procedure which 
is substantially similar thereto.‘ This requirement is predicated on 
the well-established Japanese public policy which denies recognition 
to foreign arbitral awards unless they are based on mutual consent 
and rendered by a non-official person acting within the authority 
granted by the private parties involved. The effect of this interpreta- 
tion is to exclude compulsory foreign arbitration awards. 

Secondly, the award must comply with general requirements of 
a valid award: it must be a determination on the merits; it must 
be in written form; copies must be properly served on the parties 
and the original must be filed with the court of competent jurisdic- 
tion; and it must have been arrived at in accordance with rules of 
procedure set forth by the parties in their arbitration agreement. In 
this connection, it is clear that the Japanese Code of Civil Procedure 
applies only where public policy considerations are involved. Thus, 
Article 792 of the Code of Civil Procedure’* and similar purely pro- 
cedural provisions do not apply to foreign arbitral awards. 

Thirdly, the award must be based upon a valid arbitration agree- 
ment. It must be determined what disputes the parties had agreed 
to submit to arbitration, and, in the case of agreements to arbitrate 
future disputes, whether the applicable law recognizes the validity of 
such agreements. These questions must be resolved by examining the 
rules and laws under which the parties agreed to be bound. 

Fourthly, as noted previously, recognition of the foreign award 
must not be contrary to the settled public policy of the forum. 

Fifthly, the arbitration proceeding upon which the award is 
based must have been conducted with the parties properly represented 
and having been given adequate opportunity to be heard. Under 
Japanese law, these requirements are deemed to be a sine qua non 
to arbitration proceedings in general. However, the question of what 
degree of failure would constitute denial of an opportunity to be 
heard is a matter within the discretion of the Japanese court to 
weigh and determine according to the facts of each case. 

Where the foreign arbitral award satisfies the foregoing require- 
ments, it is entitled to be treated with the same dignity as a Jap- 
anese award and entitled to recognition as a final and conclusive 


11. Art. 800, “oe n. 2, at p. 91. 
12. Ibid., at p. 
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judgment under the Code. When the execution judgment is secured, 
in an appropriate Japanese court, enforcement proceedings may be 
brought upon it by the judgment creditor. On the other hand, the 
Code also permits the defending party to seek denial of recognition 
of the award as well as an annulment on the grounds that the award 
was not enforceable where rendered.** Thus, where the grounds ad- 
vanced for the annulment or denial of recognition of the award are 
sustained in a proceeding brought for a judgment on the award, the 
court must dismiss the action. 

With respect to foreign awards generally, the difficult problem 
raised is whether Article 801 setting forth the grounds upon which 
awards may be set aside applies’ to foreign awards. The better view 
appears to hold that Japanese courts are without jurisdiction to en- 
tertain applications for the annulment of foreign arbitral awards. In 
logical harmony with this view, certain Japanese learned writers take 
the position that, as a substitute, the appropriate Japanese court has 
jurisdiction to entertain applications seeking a declaratory judgment 
denying the validity to the foreign arbitral award.’® This position is 
based on the undisputed power of the Japanese courts to deny recog- 
nition of arbitral awards deemed lacking in finality. 

In contrast, the law is clear with respect to enforcement of for- 
eign arbitral awards coming within the application of Article IV(2) 
of the Treaty of Friendship, Commerce and Navigation between the 
United States and Japan. By unambiguous language of the treaty, 
such awards which are deemed final and enforceable under the laws 
of the place of rendition are conclusive and binding upon the ap- 
propriate Japanese court and entitled to all the privileges and meas- 
ures of enforcement appertaining to locally rendered awards, except 
where found contrary to Japanese public policy. In essence this 
means that the applicable foreign law must be examined to determine 
the validity of any objections or defenses which may be raised.?* This 
is true even where comparable grounds do not exist in Japanese law. 

It appears from the foregoing that the enforcement of arbitra- 
tion agreements and awards in Japan will be facilitated greatly under 
the new Commercial Treaty between the United States and Japan 
and thus serve the development of good trade relations between the 
two countries. 


13. Supra n. 4, at p. 1014. 
14. See supra n. 2, at p. 92. 
15. Supra n. 4, at p. 1012. 
16. Supra n. 3, at p. 329. 
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SECOND DRAFT UNIFORM LAW ON 
INTERNATIONAL COMMERCIAL ARBITRATION 


Epiror’s Note: The draft of a uniform arbitration law for the 
21 American Republics which appears below is the culmination of 
efforts begun about a quarter of a century ago. In 1931, the Fourth 
Pan-American Commercial Conference recognized that settlement of 
commercial controversies required united action by the Republics of 
the Western Hemisphere. Preliminary measures were taken by the 
Pan-American Union, and two years later, at the Seventh Interna- 
tional Conference of the American States at Montevideo, a state- 
ment was adopted embodying standards of commercial arbitration 
recommended for enactment into the law of the respective countries. 
The most important feature of this document was its provision for 
enforcement of agreements to arbitrate future disputes, 


Progress during the early years was slow. By the time the 
Eighth International Conference of American States met in Lima, 
Peru in 1938 only Columbia had enacted a law reflecting recom- 
mendations of the Montevideo Conference. It was not until more 
recent times that the movement for a uniform arbitration law re- 
ceived new impetus. In 1950, the Inter-American Council of Jurists, 
an organization of the Pan-American Union, meeting in Rio de 
Janeiro adopted a resolution on the subject. On the basis of this 
action, the Inter-American Juridicai Committee proposed a Draft of 
a Uniform Law on International Commercial Arbitration of which 
a second Revision of December 15, 1954, will be discussed at the 
next meeting of the Inter-American Council of Jurists in Mexico 
City in January 1956 and at a meeting of the Inter-American Bar 
Association to take place in Dallas, Texas in April 1956. 

The provisions of this Draft will be of special interest to those 
who have followed the movement for a uniform state arbitration 
statute in the United States. It will be recalled that a Special Com- 
mittee of the Commissioners on Uniform State Laws prepared a 
tentative draft of such a law last year. This draft was discussed by 
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the Chairman of that Committee, Dean Maynard E. Pirsig, of the 
University of Minnesota Law School, in the Arbitration Journal, 
1954, page 115, Establishment of uniform standards is also progressing 
from another direction. A draft Convention on Recognition and En- 
forcement of Foreign Arbitration Awards, prepared by the Interna- 
tional Chamber of Commerce, has been considered by a Committee 
of the Economic and Social Council of the United Nations (see an 
article by Morris S. Rosenthal in Arbitration Journal, page 42 (1954) 
and this Draft has been transmitted to governments and interested 
organizations for further consideration. 


Article 1—Validity of the Arbitration Clause—The arbitration 
clause in which the parties thereto bind themselves to submit to de- 
cision by arbitration all or any differences that might arise between 
them in connection with a mercantile matter is valid save upon such 
grounds as exist at law for the revocation of any contract. 


Article 2—Who can Sign the Arbitration Clause—Only those 
who have the legal capacity to contract and the power to release 
the subject matter of the submission can sign the arbitration clause. 


Article 3—Effectiveness of the Arbitration Clause—When any 
of the parties to a written commerical arbitration agreement insti- 
tutes action or other recourse in law, the judge before whom the said 
action or recourse is pending, if he considers that the matter brought 
before him can be submitted to arbitration under the said agreement, 
at the request of any party presented within the period allowed to 
plead lack of jurisdiction, should order the suspension of proceedings 
until arbitration has taken place in conformity with the agreement. 

Article 4—Enforcement of the Arbitration Clause—Any question 
between the parties with reference to the existence of a valid con- 
tractual obligation to submit a difference to arbitral decision may be 
settled by a competent judge at the request of one of the parties, 
before proceeding with arbitration. 

Article 5—Who May be Arbitrators—Arbitrators shall be ap- 
pointed in the manner agreed upon by the contracting parties. The 
designation of them may be entrusted to a national or international 
agency. 

Article 6—How the Arbitrators Shall be Appointed—When the 
parties have not agreed as to the number of arbitrators and the man- 
ner of their designation, each of them shall appoint one arbitrator 
and those appointed in this manner shall choose a third. 
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When the parties have agreed to refer the appointment of arbi- 
trators to a national or a foreign agency, that agency shall appoint 
them in accordance with its regulations. 

The number of arbitrators shall always be uneven. 


Article 7—Who may be Arbitrators—Nationals or foreigners who 
are of age and in full exercise of their civil rights may be appointed 
arbitrators. 


Article 8—Who may not be Arbitrators—The following persons 
may not be appointed arbitrators: (a) Persons related to each other 
or to a party within the fourth degree of consanguinity or the second 
degree of affinity, or who are associates of a party; 

(b) Anyone who has a direct or indirect financial interest in 
the controversy or who is or has been a party to a similar one; 

(c) Anyone who has expressed an opinion with regard to the 
merits of the case; 

(d) Anyone who has intervened in the matter as a lawyer, ad- 
viser, representative, or expert for any of the parties. 


Article 9—Filling of Vacancies—If any one of the arbitrators 
does not accept the appointment within 15 days after being informed 
of his appointment in writing, another person shall be appointed in 
his stead, in the manner stipulated for his appointment. 


In case of the incapacitation or death of an arbitrator after he 
has been appointed, his successor shall be appointed in the same 
manner. 


Article 10—Judicial Intervention in the Appointment of Arbi- 
trators—If one of the parties fails to appoint an arbitrator for him- 
self, the party that has already named his arbitrator may request the 
competent judge to request the other party to appoint his arbitrator 
within a period of three days. If this period elapses without the re- 
quested party’s making the appointment, the judge shall appoint the 
respective arbitrator. 


If the arbitrators have not agreed upon the appointment of 
another arbitrator within a period of ten days after the date of ac- 
ceptance of the appointment, the competent judge shall, at the re- 
quest of one of the parties, proceed to appoint the respective arbi- 
trator. 


The competent judge may likewise, at the request of a party, 
appoint an arbitrator if any one of the arbitrators who should act 
fails to do so. 
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Article 11—Challenge of Arbitrators—When the agency ac- 
cepted by the parties to appoint arbitrators is an Inter-American 
Arbitration Committee that has previously prepared a panel of pos- 
sible arbitrators, each party, upon receiving the list and without stat- 
ing reasons, may challenge one-third of the individuals included on 
that list. Any other of the possible arbitrators remaining on the list 
may also be challenged, provided that the grounds alleged are the 
same as those that, according to the local law, justify the challenge 
of judges. 

Article 12—Establishment and Competence of the Arbitration 
Tribunal—If the parties do not specify where the arbitration tribunal 
should be established and function, the tribunal may establish itself 
and function in the State that is the common domicile of the parties, 
in the place where the contract was signed or executed, in the place 
in which the event that gave rise to the litigation occurred, or in the 
place in which the object that is the cause of the difference is lo- 
cated. After the tribunal has been established, it shall have sole juris- 
diction in the matter until it renders a decision. 


Article 13—Functioning of the Arbitration Tribunal—The Arbi- 
tration Tribunal may not function unless all the arbitrators are 
present, 

Article 14—Arbitration Procedure—If there is no express agree- 
ment between the parties, the procedure for inter-American commer- 
cial arbitration shall be that provided by the local arbitration law. If 
there is no local arbitration law, the procedure shall be established 
by the arbitrators. If the arbitrators have been appointed by an Inter- 
American Arbitration Committee, the procedure shall be that estab- 
lished by the Regulations of the Inter-American Arbitration Com- 
mission. In the above cases the public-policy provisions of the local 
law should be respected. 

Article 15—Juridical Nature of Awards—The arbitrators shall 
decide the controversy as amiables compositeurs unless the parties have 
agreed upon another basis for the decision in the arbitration clause 
or in a later agreement of which the arbitrators have been informed. 

Article 16—Delivery of the Award—The decisions of the arbi- 
trators shall be by majority vote. The award shall be made in writ- 
ing within the period specified by the agreement between the parties, 
the local law, or the Rules of Procedure of the Inter-American Arbi- 
tration Commission, whichever may apply. 


Article 17—Compulsory Force of the Award—Arbitration awards 
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have the force of a final judgment. Their execution may be enforced 
in the same manner as judgments of a court. 

Article 18—Recourse to the Judicial Authority—The party 
against whom the award is made may oppose its execution in the 
following cases only: 

I—Where the arbitration clause is invalid or vacated; 

II—Where fraud or coercion has been used in the delivery of 
the award; 

II1I—Where the arbitrators have exceeded their powers or ne- 
glected to settle some of the points in dispute; 

IV—Where there has been a basic error in the proceedings, or 
the award has been made after the expiration of the period stipulated 
by the parties; 

V—When the award does not settle the dispute in a final and 
definitive manner. 

Article 19—Application of the Law to Pending Controversies— 
The provisions of this law shall be applied, whenever appropriate, 
when the parties agree in writing to submit to arbitration any pend- 


ing controversy on a mercantile matter. 
Rio de Janeiro, December 15, 1954 


(S) Francisco Campos (S) Alberto Diaz Alemany 
(S) Ricardo Bustamante Cisneros (S) George H. Owen 
(S) Fernando T. Insausti (S) José Joaquin Caicedo Castilla 


(S) Rémulo Araujo 


Statement of the United States Delegate 


The United States Delegate is not in agreement with Article 17 
of the draft for it makes the arbitral award equivalent to a judicial 
decision, which it is not. 

He would have preferred to combine Articles 17 and 18 into a 
single Article in the following manner: 

A competent judge, at the request of any of the parties to the 
agreement, shall order enforcement of an arbitral award rendered in 
accordance with this law that has not been carried out within six 
months after it is given, except in the following cases: 

I—Where the arbitration clause is invalid or vacated; 
II—Where fraud or coercion has entered into the delivery of 
the award; 
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I1I—Where the arbitrators have exceeded their powers or ne- 
glected to settle some of the points in dispute. 

IV—Where there has been a basic error in the proceedings, or 
the award has been made after the expiration of the period stipulated 
by the parties; 

V—wWhere the award does not settle the dispute in a final and 
definitive manner. 

He would likewise have preferred that Article 19 be omitted and 
its main provision (the extension of the draft law to pending con- 
troversies) included in Article 1, which would read as follows: 

In mercantile matters the written agreement according to which 
the parties bind themselves to submit to decision by arbitration all 
and any controversies that might arise between them or any other 
controversy between them that is pending is valid in mercantile mat- 
ters, save upon such grounds as exist at law for the revocation of any 
contract. 


(S) George H. Owen 
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_ review covers decisions in civil, commercial and labor-manage- 

ment cases, arranged under five headings: I. The Arbitration 
Clause, II. The Arbitrable Issue, III. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. The Award. 


|. THE ARBITRATION CLAUSE 


CONTRACT PROVISION THAT “SHOULD ARBITRATION BE RE- 
QUIRED IT WILL BE DONE THROUGH THE ASSOCIATION OF 
FOOD DISTRIBUTORS OF N. Y.” IS A BINDING AGREEMENT TO 
ARBITRATE, When a dispute arose as to amounts and extent of letters of 
credit under this contract and a stay of arbitration was sought on the con- 
tention that the quoted phrase was not a definite agreement to arbitrate but 
only an “expression of intention,’ the court upheld arbitration, saying: 
“Clearly the party must have known that arbitration could not be required, 
in the sense of ‘compelled,’ by an outside source or by the law, but that, in 
fact, it could be required in the sense of ‘demanded,’ i.e., ‘upon the demand 
of either party.’ In all cases it is only upon the demand of either party that 
an agreement to arbitrate a future dispute may be enforced and arbitration 
required. Accordingly the phrase ‘upon the demand of either party’ may 
reasonably be understood as following the word ‘required’ in the quoted clause. 
Then the parties’ evident intention to arbitrate through the Association if 
either should ‘require’ it, a practical and sensible interpretation furnishing 
a sound reason for inserting the clause in the contracts, can be carried out 
and the arbitration presently demanded by respondent enforced.” Granata 
Trading Co. v. Maurice A. Auerbach, Inc., N.Y.L.J., March 15, 1955, p. 7 
col. 2, Eder, J. 


ARBITRATION CLAUSE IN SHIP SUBCHARTER IS NOT BINDING 
ON VESSEL OWNER WHO SIGNED BILL OF LADING where arbitration 
clause was contained in charter but not in bill of lading. A motion to compel 
arbitration was denied despite fact that bill of lading referred to charter, 
since the shipowner was not a party to the charter. Instituto Cubano de 
Estabilizacion del Azucar v. The Golden West, 128 F. Supp. 754 (S.D. N.Y. 
March 3, 1955, Bicks, D. J.). 
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ARBITRATION CLAUSE IN CHARTER PARTY BETWEEN VESSEL 
OWNER AND SHIPPER IS BINDING ON CONSIGNEE, where latter was 
a wholly owned subsidiary of the shipper. An action by the consignee against 
the owner of the vessel for damages to the cargo was therefore stayed, until 
arbitration should be had. Chilean Nitrate Sales Corp. v. The Nortuna, 128 
F. Supp. 938 (S.D. N.Y, Feb. 17, 1955, Dawson, D. J.). 


REFERENCE TO “RULES OF THE AMERICAN ARBITRATION SO- 
CIETY’ AMOUNTS TO PROPER REFERENCE TO RULES OF THE 
AMERICAN ARBITRATION ASSOCIATION. Metropolitan Food Co. uv. 
Home Town Foods, N.Y.L.J., May 5, 1955, p. 11, col. 2, Baker, J. 


DESPITE FACT THAT CONTRACT INCLUDING ARBITRATION 
CLAUSE NEED NOT BE SIGNED TO BE VALID, EXISTENCE OF AR- 
BITRATION AGREEMENT IS A TRIABLE ISSUE WHERE BUYER 
ASSERTS HE NEVER SAW THE UNSIGNED ORDER-CONFIRMATION 
PAPER CONTAINING ARBITRATION CLAUSE. Blue Bird Silk Mfg. Co. 
v. Gorin, N.Y.L.J., Jan. 27, 1955, p. 7, Hofstadter, J. 


TEXAS COURT WILL NOT ENFORCE FUTURE DISPUTE ARBITRA- 
TION CLAUSE IN CONTRACT BETWEEN ELECTRICAL CONTRAC- 
TORS ASSOCIATION AND UNION. Said the court: “We are not unmind- 
ful that the courts favor arbitration as a means of disposing of pending dis- 
putes and will generally indulge every reasonable presumption to uphold 
arbitration proceedings which have resulted in an award. But, a mere agree- 
ment to submit disputes to arbitration, not consummated by an award, does 
not oust the courts of their jurisdiction to adjudicate such disputes, and is 
no bar to an action concerning the subject matter of the arbitration.” Electrical 
Workers, Local Union No. 59, AFL v. Whitley Electric Service Co., 24 L.A. 
341 (Texas Civ. App., April 14, 1955, Hall, J.). 


DISPUTE WHETHER BUYER OF FABRIC HAD EXCLUSIVE DE- 
SIGN IS ARBITRABLE WHERE CONTRACT CONTAINED ARBITRA- 
TION CLAUSE covering “any controversy in relation to the contract” despite 
fact that the unambiguous language of the contract did not contain any such 
exclusive privilege. A majority of App. Div. held that the question before 
it “is not how we would decide the issue but whether there is any issue to 
decide.” Said the court: “The fact is that an agreement to arbitrate, as 
authorized by statute, is a contractual method for settling disputes in which 
the parties create their own forums, pick their own judges, waive all but 
limited rights of review or appeal, dispense with the rules of evidence, and 
leave the issues to be determined in accordance with the sense of justice and 
equity that they may believe reposes in the breasts and minds of their self- 
chosen judges. All this they choose for themselves, subject only to the statutory 
grounds for vacatur of the award, as set forth in Section 1462 of the Civil 
Practice Act. This violates no policy. The statute authorizes it. Its wisdom 
is not for the courts to dispute.” Spectrum Fabrics Corp. v. Main Street 
Fashions, Inc., 285 App. Div. 710, 139 N.Y.S. 2d 612 (1st Dept., April 
12, 1955, Rabin, J.). 
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ll. THE ARBITRATION CLAUSE 


CONVERSION OF ALLEGEDLY JOINTLY OWNED PROPERTY IS A 
TORT AND THEREFORE NOT SUBJECT TO ARBITRATION UNDER 
A GENERAL ARBITRATION CLAUSE. Said the court: “That question 
does not arise out of the agreement to arbitrate but concerns the tortious 
acts of the defendant.” Dyer & Co. v. Standard Ore & Alloys, N.Y.L.J., May 
24, 1955, p. 6 col. 7, Gavagan, J. 


ARBITRATORS MAY RULE ON APPLICABILITY OF CONTRACTUAL 
TIME LIMITATIONS WHILE COURT WILL DIRECT ARBITRATION 
ONLY OF THOSE CLAIMS NOT BARRED BY STATUTORY LIMITA- 
TIONS. The court distinguished statutory time limits, as an expression of 
public policy, from the shorter time limits for asserting claims and filing de- 
mands for arbitration which are contained in contracts. Grainger v. Shea En- 
terprises, Inc., N.Y.L.J., Nov. 12, 1954, p. 7, Gavagan, J. 


ARBITRATORS HAVE NO AUTHORITY TO ADJUDICATE PRIVATE 
RIGHTS BETWEEN PARTIES CLAIMING TO BE LAWFUL OWNERS 
OF A COMPANY WHERE SUBMISSION WAS LIMITED TO DETER- 
MINATION OF AMOUNT, IF ANY, OWED TO THE COMPANY BY 
THE UNITED STATES GOVERNMENT. Under the provisions of a Private 
Law, Congress authorized the Secretary of Commerce and the Willmore En- 
gineering Company each to appoint an arbitrator, who together should ap- 
point a third arbitrator, “these three to serve as a board of arbitration to 


determine . . .any amount which in their judgment would be required to 
satisfy any obligation of the United States to the Willmore Engincering 
Company. . . .” The arbitrator appointed by Willmore Engineering made a 


finding that one of the members of the firm was the “sole remaining partner” 
and that any award subsequently rendered should accrue to him. The other 
two arbitrators refused to accept this finding. Request by the company for 
declaratory judgment affirming the finding of the minority arbitrator was 
denied under Sec. 10 of the Arb. Act, the court holding it is “without au- 
thority to review the validity of rulings complained of prior to the making 
of the award by the board of arbitrators.” Luff v. Ryan, 128 F. Supp. 105 
(D. Col., Jan. 12, 1955, Keech, D. J.). 


DISPUTE OVER SERVICES OF MANAGER OF BASEBALL CLUB IN 
LOUISIANA IS ARBITRABLE as those services, requiring skilled leadership 
qualities, do not constitute “labor” within the meaning of the exclusion pro- 
vision of the Louisiana Arbitration Act. An award rendered under a contract 
by the President of the National Association of Professional Baseball Leagues 
was deemed binding, the court saying: “In Louisiana, where this contract 
was confected, and in most jurisdictions, it long has been an established 
policy to favor arbitration. . . . The award of the arbitrators was right. 
It is final; complete; binding. In the vernacular of the sport, plaintiff 
has had his term at bat and struck out.” An action by the manager against 
the ball club for alleged breach of contract was therefore dismissed. Livings- 
ton v. Shreveport-Texas League Baseball Corporation, 128 F. Supp. 191 
(W.D. La., Feb. 5, 1955, Dawkins, Jr., C. J.). 
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ARBITRATORS HAVE AUTHORITY TO RULE ON ARBITRABILITY 
OF ISSUE in interpreting contract. A majority award, after pointing out 
that the contract was silent as to 3-D pictures, found that therefore no 
arbitrable issue existed. The lower court vacated the award on the ground 
that this question was for the court and not for the arbitrators (23 L.A. 824). 
However, the District Court of Appeals in reversing said: “What was sub- 
mitted to the arbitrators and what did they decide? There was in reality 
but a single factual question submitted for decision, namely, whether the 
parties understood and intended that the contract shouid cover operations of 
the theatre as to which it was silent. An affirmative answer to that question 
would have brought the proceeding to the further question whether the new 
operations created conditions in which the Union could properly demand 
employment of an additional projectionist. A negative answer would end the 
entire controversy and a negative answer was given.” Southside Theatres, Inc. 
v. Int’l Alliance of Theatrical Stage Employees & Moving Picture Machine 
Operators, Local 150, 281 P. 2d 31 (Cal. App., March 25, 1955, Shinn, P. J.). 


DEMAND FOR SEVERANCE PAY IS NOT ARBITRABLE WHERE 
AGREEMENT DOES NOT PROVIDE FOR SEVERANCE PAY. Said the 
court in staying arbitration: “There can be no arbitration of the matter not 
provided for in the agreement.” Retail Drug Employees Union Local 1199 v. 
Berk-Stevens, Inc., N.Y.L.J., June 10, 1955, p. 7 col. 6, Cox, J. 


DISPUTE ON NUMBER OF MEN TO BE EMPLOYED IN THE EVENT 
OF TECHNOLOGICAL ADVANCEMENT IS ARBITRABLE because the 
contract also stated that number of men to be employed shall be subject to 
“negotiation” and further provided for the arbitration of all questions in- 
volving interpretation of contract. An injunction against the union for breach- 
ing the contract by work stoppage and refusing .to arbitrate was sustained 
in the Supreme Court. Philadelphia Marine Trade Association v. International 
Longshoremen’s Association, Local No, 1291, 24 L.A. 343 (Pa. Ct. of Common 


Pleas, Philadelphia County, April 1, 1955, aff'd by Pa. Sup. Ct., April 27, 
1955). 


DISPUTE OVER WHETHER EMPLOYER’S DISSOLUTION OF BUSI- 
NESS WAS BONA FIDE IS ARBITRABLE. A collective bargaining agree- 
ment provided for the absolute right of an employer to go out of business, 
which right “shall not be questioned by the union.” The employer, who had 
only one employee, paid him severance pay, surrendered his store lease and 
disposed of the goods of the business. The union, contending that the em- 
ployer resumed business through the device of a newly formed corporation, 
demanded arbitration on the failure to re-hire the employee. The court held 
that the issue encompassed the question whether the employer had in fact 
gone out of business and such question constituted a bona fide dispute. Since 
it arose from the act of a party performed subsequent to the making of the 
contract, an issue was presented which lay exclusively within the jurisdiction 
of the arbitrators. The court, in a majority opinion, denied the motion to 
stay arbitration. Teschner v. Livingston, as President of District 65, DPOWA, 
285 App. Div. 435 (ist Dept., Feb. 23, 1955). 
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COURT WILL NOT DIRECT ARBITRATION OF ISSUES OF DIS- 
CRIMINATION AND BAD FAITH SPECIFICALLY WITHIN OR SO 
CLOSELY RELATED TO THAT WHICH IS OUTLAWED BY NLRA 
AS TO BE REGARDED AS WITHIN THE AREA OF EXCLUSIVE FED- 
ERAL CONTROL. The court held that parties must resort to National Labor 
Relations Board in the first instance inasmuch as they have adequate remedy 
at law. Motion to direct the company to proceed to arbitration was denied, 
the court saying: “The Board’s exclusive function may not be displaced by 
arbitration. See N.L.R.B. v. Internationat Union, 7 Cir., 194 F. 2d 698.” 
A. E. Nettleton Company v. United Shoeworkers of America, CIO, Local 63, 
138 N.Y.S. 2d 256 (March 11, 1955, Gorman, J.). 


DISPUTE OVER RIGHT OF EMPLOYER TO SET STANDARDS OF 
PRODUCTION HIGHER THAN MINIMUM STANDARDS AGREED 
UPON IN COLLECTIVE BARGAINING AGREEMENT IS ARBITRABLE. 
A motion to vacate an award as being in excess of the arbitrator’s jurisdic- 
tion was therefore denied. Kolm v. Steel Scaffolding Corp., N.Y.L.J., April 28, 
1955, p. 7, col. 5, Walter, J. 


IMPARTIAL CHAIRMAN HAS POWER TO REVISE WAGES AND 
WELFARE BENEFITS AS WELL AS TO DETERMINE EXISTENCE OF 
RIGHT TO INCREASE, when reopening clause of contract provided that 
in case of inability to agree matter should be treated as dispute. Arbitration 
clause of collective bargaining agreement provided that “all complaints, dis- 
putes or questions arising out of disagreements which are not settled directly” 
be submitted to arbitration. A motion of the employer to stay arbitration was 
therefore denied. Hotel Concord, East Point Hotels v. Hotel Food Service 
Employees’ Union, Local 144, 140 N.Y.S, 2d 848 (March 28, 1955, Eder, J.). 


DISCHARGE OF EMPLOYEES NOT ARBITRABLE WHERE ARBITRA- 
BILITY OF DISCHARGE WAS DISCUSSED DURING CONTRACT NE- 
GOTIATIONS WITHOUT AGREEMENT BEING REACHED ON THE 
POINT. An employer who discharged employees for invoking Fifth Amend- 
ment before a Congressional Committee investigating Communism could not 
be compelled to submit the issue to arbitration. Said the court: “The arbi- 
trability of discharges was discussed by the parties during several negotiations 
but . . . no agreement was ever reached on the point. In view of the disa- 
greement on this point the Court is unable to conclude that it was intended 
to subject discharges to arbitration.” UERMW v. General Electric Co., 127 
F. Supp. 934 (D. Col., Dec. 30, 1954, McLaughlin, D. J.). 


lll. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


COLORADO ARBITRATION STATUTE UPHELD AS NOT INVOLV- 
ING COMPULSORY ARBITRATION OR VIOLATION OF CONSTITU- 
TION. A claim was made against the Colorado Game and Fish Department 
for loss of 44 sheep allegedly killed by a bear from a game preserve. This 
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claim was submitted to arbitrators under a statutory provision of Chap. 73 
of the Colorado Statutes (1945) which permits a claimant dissatisfied with 
the Commissioner’s decision to submit his claim to a board of arbitration 
whose award “shall be final in the same manner and to the same extent as 
provided for arbitration in the Code of Civil Procedure.” All parties par- 
ticipated in the arbitration proceedings. The Attorney General subsequently 
sought vacation of an unfavorable award on the allegation that the arbitration 
statute amounted to compulsory arbitration and was unconstitutional. Said the 
court: “Having availed itself of the provisions of the statute, and concurred 
in its applicability, the state is in no position now to challenge the validity 
of the provision made by the general assembly for the speedy and convenient 
method of settling these disputes. The question of compulsory arbitration is 
not here involved. .... The evidence considered by the arbitrators, and the 
law by them applied, are matters which the arbitrators passed on and their 
conclusions on both are final. The award of the arbitrators is of equal dignity 
with a judgment and may only be reviewed for the causes set forth in Rule 
109, R.C.P. Colo.” People of the State of Colorado ex rel. Thomas L. Kimball, 
Director of the Game & Fish Dept. v. The Crystal River Corporation, 280 
P. 2d 429 (Colo. Sup. Ct., Feb. 21, 1955, Knauss, J.). 


COURT DENIES MOTION TO DIRECT ARBITRATION UNDER UN- 
SIGNED STOCKHOLDERS AGREEMENT where the court is “convinced 
that the contract relied upon never existed.” Said the court: “I am of the 
opinion that sections 1449 and 1450 and the decisions interpretative thereof 
are predicated upon a laudable intent upon our Legislature’s and courts’ 
parts to relieve in part by arbitration wherever permissible the tremendous 
burden of present-day litigation, calendar congestion and the delay attendant 
upon obtaining a trial. However, the burden of Special Term is also great 
and should not be increased unnecessarily by a trial of an issue that can be 
disposed of on this application and by this court.” Application of Bertha 
Gerakares, 139 N.Y.S. 2d 359 (Jan. 26, 1955, Ritchie, J.). 


ACTION AGAINST CORPORATION PRESIDENT STAYED PENDING 
ARBITRATION despite the fact that only corporation, not president as an 
individual, was party to the arbitration agreement. App. Div. reversed a lower 
court order which had denied a stay of action against the corporation presi- 
dent. Said the App. Div.: “The action may become entirely academic or un- 
necessary after the arbitrators will have decided the case between plaintiff 
and the corporation. . . . If there be an unreasonable delay in arbitrating, the 
plaintiff may move to vacate this stay.” Dot’s Boulevard Corp. v. Rosenfeld, 
285 App. Div. 425, 137 N.Y.S. 2d 470 (1st Dept., Feb. 15, 1955). 


ARBITRATION WILL NOT BE DIRECTED UNDER STANDARD AP- 
PRAISAL PROVISIONS OF FIRE INSURANCE POLICIES, as authorized 
by Sec. 168 of the N.Y. Insurance Law, inasmuch as the policy provision 
relating to arbitration does not give the appraiser the status of an arbitrator 
and does not require him to sign an oath under Sec. 1448 of the New York 
Civil Practice Act. An order which had directed the insurance company to 
proceed to arbitration and appraisal of an alleged fire loss was therefore re- 
versed. Delmar Box Co. v. Aetna Ins. Co., 285 App. Div. 398 (3rd Dept., Feb. 
3, 1955, Foster, P. J.). 
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COURT ACTION STAYED PENDING ARBITRATION DESPITE AL- 
LEGATION OF FRAUD where party failed to object to earlier court order 
directing arbitration, “No appeal was taken from that direction, which con- 
cludes the matter,” said the App. Div. in staying a municipal court action 
based upon a contract providing for arbitration. Lynx Corporation v. Finecraft 
Clothes, 285 App. Div. 1048, 114 N.Y.S. 2d 311 (1st Dept., April 26, 1955). 


COURT WILL NOT STAY AN ACTION TO COMPEL OBSERVANCE 
OF RIGHTS ACCORDED BY LAW. An action by a corporation officer and 
stockholder who wanted to inspect corporate books and records was not stayed 
pending arbitration since the right to such inspection is an absolute one which 
cannot be denied. Said the court: “The agreement calling for arbitration is 
a private agreement between individuals and does not relate to a right accorded 
by law to a director and stockholder of a corporation to inspect its books and 
records.” Spies v. Nassau Homes Realty Corp., N.Y.L.J., May 18, 1955, p. 14, 
col. 8, Hill, J. 


COURT ACTION WILL NOT BE STAYED WHERE PARTY FAILS TO 
MAKE TIMELY DEMAND FOR ARBITRATION. Where a contract pro- 
vided for arbitration “at the choice of either of the parties” with notice to 
the other party by registered mail and where no such notice was given, a 
motion to stay court action and compel arbitration was denied. Said the 
court: “Prompt affirmative steps to compel arbitration and to stay the plain- 
tiff from proceeding in the courts are indispensable. Not only did the de- 
fendant waive its right to demand arbitration by defending the action (Zim- 
merman v. Cohen, 236 N.Y. 15; Simadiris v. Hotel Waldorf Astoria Corp. 
et al., 281 App. Div. 665), but it never followed the procedure required by 
paragraph 11 of the contract.” Reinbachs v. Louis M. Barkan, Inc., N.Y.L.J., 
April 22, 1955, p. 12, col. 2, Brown, J. 


FAILURE TO MAKE TIMELY REQUEST FOR ARBITRATION 
AMOUNTS TO WAIVER OF RIGHT TO ARBITRATE. Suit was com- 
menced in which defendant applied only later for a stay. Said the court: “By 
failure to make such a request defendant has waived any default of the 
plaintiff in failing to arbitrate.” Martin v. Morse Boulger Destructor Company, 
105 U.S. Patents Quarterly 455 (Second Cir., March 14, 1955, Clark, C. J.). 


ARBITRATION CLAUSE NOT ENFORCEABLE UNDER TAFT-HART- 
LEY ACT. Court held that Norris-La Guardia Act forbids injunctions in all 
labor disputes and that disputes over arbitration are not exceptions to this 
general prohibition. In so holding, Judge Aldrich, of the District Court of 
Massachusetts, expressly disagree dwith the opinion of Judge Wyzansky of the 
same court in Textile Workers Union v. American Thread Co., 113 F. Supp. 
137. He also did not wish to follow the decision of the Sixth Cir. Court of 
Appeals in Milk @ Ice Cream Drivers Dairy Employees v. Gillespie 203 F. 
2d 650. Local 205, UERMW uv. General Electric Co., 129 F. Supp. 665 (D.C. 
Mass., March 8, 1955, Aldrich, D. J.). 
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DECLARATORY JUDGMENT ON EXISTENCE OF CONTRACT PRO- 
VIDING FOR ARBITRATION OF DISCHARGE WILL NOT BE ISSUED 
UNDER SEC. 301 TAFT-HARTLEY ACT inasmuch as such suit is not one 
for “violation of a contract between an employer and a labor organization” 
which may be brought in a federal court. This decision by a lower court was 
affirmed by the Circuit Court of Appeals which added that the jurisdiction 
of federal district courts under the U. S. Federal Arbitration Act is limited 
to actions over which the court would have jurisdiction under the judicial 
code, except for the arbitration agreement. Mengel Co, v. Nashville Paper 
Products & Specialty Workers Union No. 513, 221 F. 2d. 644 (Sixth Cir., 
April 16, 1955, Miller, C. J.; Stewart, C. J., dissenting). 


ARBITRATION DIRECTED UNDER INDIVIDUAL EMPLOYMENT 
CONTRACT despite subsequent collective bargaining agreement providing 
that individual contracts be merged into the collective agreement, since dis- 
charged petitioner was not an employee at time the collective bargaining 
agreement was entered into and his right to arbitration accrued when his 
demand for arbitration was made. A motion to direct arbitration on individual 
employment contract was granted. Fava v. Spacarb New York Distributors, 
139 N.Y.S. 2d 866 (April 20, 1955, Matthew M. Levy, J.). 


COURT DIRECTS ARBITRATION OF GRIEVANCES DESPITE 
STRIKE WHICH BREACHES CONTRACT where company was notified 
of grievances prior to strike. Decision of a lower court not to direct arbitration 
(see Arb. J. 1954, p. 217) was reversed, the majority opinion of App. Div. 
holding: “An agreement to arbitrate may be enforced even by the party 
violating the agreement.” Stewart Stamping Corporation v. Uprichard, Pres. 
of Local 453, Intl. Union, Electrical Workers, 285 App. Div. 953, 138 N.Y.S. 
2d 327 (2d Dept., March 7, 1955). 


SUBPOENA IN ARBITRATION NOT ENFORCEABLE WHERE IT WAS 
NOT SHOWN TESTIMONY SOUGHT WAS MATERIAL. Oceanic Trans- 
port Corporation of Monrovia v, Alcoa Steamship Company, 129 F. Supp. 
160 (S.D. N.Y., October 11, 1954, Clancy, D.J.). 


COURT ACTION CONSTITUTES WAIVER OF ARBITRATION despite 
fact that a mistrial was declared. A party, at his own application, procured an 
early trial in Municipal Court of issues that were subject matter of arbitration. 
When mistrial resulted, he sought arbitration. Overruling a lower court order, 
App. Div. said: “The fact that a mistrial was declared in the Municipal 
Court does not relax the effectiveness of the waiver. Had petitioner prevailed 
upon that trial, it obviously would have regarded such court adjudication as 
final and would not have sought arbitration.” Louis Cooper Hats v. Kadis, 
285 App. Div. 937, 138 N.Y.S. 2d 839, (1st Dept., March 22, 1955). 
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IV. THE ARBITRATOR 


ARBITRATOR NOT DISQUALIFIED BY ACQUAINTANCE WITH ONE 
OF THE WITNESSES where there was never any business relationship be- 
tween them. Gayley Mill Corp. v. Princeton Rayon Corp., N.Y.L.J., Feb. 11, 
1955 p. 6 col. 8, McNally, J. 


UNANIMITY OF ARBITRATORS IMMATERIAL FOR DETERMINA- 
TION OF WHETHER ARBITRATORS EXCEEDED THEIR AUTHOR- 
ITY OR IMPERFECTLY EXECUTED THEIR JURISDICTION. In con- 
firming the award, rendered pursuant to a stipulation as to whether or not 
the “disputed voyage” was reasonable the court further said: “It is not the 
function of the court to agree or disagree with the reasoning of the arbitrators. 
It is therefore the opinion of the court that the arbitrators did not so exceed 
or imperfectly execute their powers as to require the court to set aside their 
award.” States Marine Corp. of Delaware v. The M. V. Derrynane, 127 F. 
Supp. 943, S.D. N.Y. Sept. 7, 1954, Noonan, D. J.). 


COURT WILL ENFORCE AWARD IN ABSENCE OF FACTUAL PROOF 
OF ARBITRATORS’ BIAS. Said the court: “In the absence of convincing 
evidence, and not upon conclusory assertions, which clearly establish miscon- 
duct on the part of arbitrators, the court must enforce the award. .. . There 
is a general presumption in favor of an arbitration award that it has been 
properly granted (Tarello v. John A. Johnston Cont. Corp., 50 N.Y.S. 2d 212, 
aff'd 51 N.Y.S. 2d 87, app. den. 51 N.Y.S. 2d 640; Mencher v. B. Deller @ 
Son, 276 App. Div. 556, 96 N.Y.S. 2d 13.)” Branman v. Reinau, N.Y.L.]., 
March 15, 1955, p. 7 col. 4, Greenberg, J. 


AWARD OF MAJORITY OF TRIPARTITE BOARD CONFIRMED DE- 
SPITE RESIGNATION OF UNION-APPOINTED ARBITRATOR AFTER 
COMPLETION OF HEARINGS AND DISCUSSION OF DECISION BUT 
BEFORE SIGNATURE ON AWARD. Existence of a clause providing for 
substitution of one arbitrator by another “at any time” did not require sub- 
stitution of union-appointed arbitrator where arbitrator resigned after hearings 
closed and meeting of arbitrators to discuss decision. The Conn. Supreme 
Court of Errors confirmed a judgment of the Superior Court, New Haven 
County, which after trial of the issue had refused to vacate the award. Amal- 
gamated Assoc. of Street, Electric Railway & Motor Coach Employees of 
America, A.F.L., v. Connecticut Company, 112 A. 2d 501 (March 14, 1955, 
Inglis, C. J.). 


ARBITRATORS OF PUZZLE CONTEST EXCEEDED AUTHORITY 
WHEN THEY DEPARTED FROM CONTROLLING ENCYCLOPEDIA 
IN DETERMINING CORRECTNESS OF ANSWERS. A puzzle-quiz con- 
test in 1950 was based upon rules, one of which was that contestants agreed 
“that the decision of the publishers of an encyclopedia shall be final and 
conclusive in all matters concerning the conduct of the contest, the judging 
of answers and solutions of puzzle-quizzes . . . (and) . . . the making of 
awards.” A puzzle sheet which required checking of correct statement about 
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the giraffe read: “It is timid, and, having no vocal chords, is mute.” In a 
later printing the word “chords” was spelled “cords.” A contestant, claiming 
that because of the spelling variance he did not check the statement as cor- 
rect, charged breach of contract by the publishers. The latter, under the rules 
of the contest, considered their decision final and conclusive. A motion for 
summary judgment which the publishers sought was, however, denied, leaving 
the matter for further litigation. The court held that “the rule that the de- 
cisions of an arbitrator chosen by the contracting parties are binding in the 
absence of fraud, does not seem to have application where he attempts to 
make a decision outside his sphere of competence.” Mange v. Unicorn Press, 
129 F. Supp. 727 (S.D. N.Y. April 7, 1955, Irving R. Kauffman, D. J.). 


COURT REFERS TO REFEREE QUESTION OF WHETHER AWARD 
BY MAJORITY OF THREE RABBINICAL ARBITRATORS WAS UN- 
DULY INFLUENCED BY ALLEGED VIOLENT BEHAVIOR OF A 
PARTY. The court held that such an issue could not be determined on basis 
of affidavits, particularly in absence of proof from arbitrators themselves. On 
rendition of special referee’s report, court will rule on confirmation or va- 
cation of award. Frenkel v. Schickman 285 App. Div. 885, 137 N.Y.S. 2d 
890, (1st Dept., Feb. 23, 1955). 


Vv. THE AWARD 


ARBITRAL AWARD MAY INCLUDE INTEREST FROM THE DATE 
THEREOF, on the authority of Matter of East India Trading Co., 280 App. 
Div. 420, aff'd. 305 N.Y. 866. The court also held that petitioner was en- 
titled to interest on the award from the date of breach of contract to the 
date of the award inasmuch as Sec. 480 N. Y. C.P.A., providing for recovery 
of interest upon a cause of action for breach of contract, also applies to an 
arbitral award. Penco Fabrics, Inc. v. Louis Bogopulsky, Inc., N.Y.L.J., March 
24, 1955, p. 7 col. 7, McNally, J. 


ARBITRAL AWARD BARS COURT ACTION FOR INTEREST ON 
AWARD. All disputes between a mechanic’s lienor and a property owner 
were submitted to arbitration resulting in an award which did not provide 
for interest on the amount due. Award was confirmed in court and lienor was 
paid with interest from date of judgment. Plaintiff, however, contended he 
might continue an action for interest on the award from the date of per- 
formance of the contract to the date of the award. The court dismissed this 
action, saying: ‘Since interest was an incident of the award and arose out 
of the contract between the parties and since all matters arising out of that 
contract were arbitrated, it follows that the award in arbitration and the 
judgment entered thereon stand as a bar to this action.” De Martini v. Ber- 
tram Garden Apartments, 138 N.Y.S. 2d 659 (Feb. 10, 1955, Hallinan, J.). 


ARBITRATION CLAUSE IN UNSIGNED CONTRACT NOT ENFORCE- 
ABLE WHERE CONTRACT EXPRESSLY PROVIDES FOR SIGNATURE 
OR CONFIRMATION BY SELLER, although statute does not require sig- 
nature on written contracts. Despite the confirmation of an award, rendered 
under the Rules of the Piece Goods-Selling Division of the Wool Textile In- 
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dustry, by a judgment of the New York Supreme Court, the enforcement of 
such judgment was refused by the California courts inasmuch as a judgment 
of a sister state always remains open to collateral attack on the grounds that 
the court rendering the judgment had no jurisdiction over the person of the 
defendant. Said the court: “And while it is undoubtedly true that the law 
highly approves the settlement of disputes by arbitration, it is equally true 
that buyers in one state should not be forced into arbitration in another 
state unless there has been a definite contract knowingly entered into con- 
taining such a provision. . . . There is certainly nothing to indicate that, by 
ordering the goods in question the buyer had any reason to believe that legal 
jurisdiction was being conferred upon a New York court to enter a judgment 
against the buyer without personal service of summons and complaint.” Com- 
mercial Factors Corp., v. Kurtzman Bros., 131 A.C.A. 217, 280 P. 2d 146 
(Cal. App., Feb. 28, 1955, Doran, J.). 


JUDGMENT OF CALIFORNIA COURT ON AWARD CANNOT BE AT- 
TACKED IN NEW YORK. A judgment entered by California courts (see 
Arb. J. 1954, p. 107) under Sec. 1292 of the California Code of Civil Pro- 
cedure was held not subject to attack in a collateral action in New York. Said 
the court: “The (California) judgment is entitled to the same effect in this 
court as it commands in California. It is established that a judgment entered 
on an award is a judgment on the merits.” United States Plywood Corp. v. 
Hudson Lumber Co., 127 F. Supp. 489 (S.D.N.Y., Dec. 22, 1954, Weinfeld, 
D. J.). 


ALLEGATION THAT CONTRACT FOR DELIVERY OF ORE FROM 
TURKEY WAS ILLEGAL INASMUCH AS IT PROVIDED FOR SPLIT- 
TING OF PROFITS AND THAT WAS IN EFFECT VIOLATING MIN- 
IMUM PRICE REGULATIONS OF THE TURKISH GOVERNMENT, 
could not be made in a collateral attack on an award. The party had parti- 
cipated in an arbitration directed by the court and had not made any appeal 
against that order which was deemed to have determined conclusively the 
validity of the contract. Associated Metals & Minerals Corp. v. Ogelman, 
308 N.Y. 807, 120 N.E. 2d 865 (Ct. of Appeals of N.Y., Feb. 28, 1955). 


ARBITRATION AWARD ENFORCED DESPITE THE FACT IT WAS 
NOT NOTARIZED when rendered but was notarized only later when 
application for enforcement was made ({n re Verly Building Corp., 264 App. 
Div. 885, 35 N.Y.S. 2d 891; Empire State Garage Corp. v. Teigman, 107 
N.Y.S. 2d 746, aff'd 110 N.Y.S. 2d 588). Penco Fabrics, Inc. v, Louis Bo- 
gopulsky, Inc., N.Y.L.J., March 24, 1955, p. 7, McNally, J. 


ARBITRAL AWARD UPHELD AS WITHIN SCOPE OF SUBMISSION 
DESPITE COURT’S DISAGREEMENT WITH ARBITRATOR’S REA- 
SONING. An arbitrator’s award held an employer had no right to require 
an employee to sign a waiver relative to a leg injury under the Connecticut 
Workmen’s Compensation Law as a condition for his reemployment. This 
award was upheld as within the submission despite the court’s disagreement 
with the arbitrator’s opinion, The court said it was not necessary “to con- 
sider the ratio decidendi of the arbitrator. . . . Ordinarily, the memorandum 
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of the arbitrator is irrelevant .. . it is the award, rather than the findings 
and conclusions of fact, that controls,” referring to U. S. Time Corp. v. 
Waterbury Watch Workers Union, 15 Conn. Sup. 391, and American Brass 
Co. v. Torrington Brass Workers Union, 141 Conn. 514. Royal McBee Cor- 
poration v, Royal Industrial Union, Local 937, UAW-CIO, 24 L. A. 243 
(Conn. Superior Ct. Hartford County, March 10, 1955, House, J.). 


MOTION TO CORRECT AWARD MUST BE MADE WITHIN THREE 
MONTHS under Sec. 1463 C. P. A. on the authority of Raven Electric Co. 
v. Linser, 302 N.Y. 188). Hollander v. Bernheimer, N.Y.L.J., March 17, 1955, 
p. 7, col. 5, McNally, J. 


MOTION TO VACATE AWARD MUST BE MADE WITHIN THREE 
MONTHS UNDER SEC. 1463, N.Y. C.P.A. Said the court: “This statutory 
provision is effective as a statute of limitations and may not be disregarded 
(Bond v, Shubert, 264 App. Div. 484, 36 N.Y.S. 2d 147, aff'd 290 N.Y. 
901). However, while this cross motion may not be determined affirmatively 
because of the bar of said section 1463, the arguments urged may be con- 
sidered, pursuant to section 1462 of the Civil Practice Act, in opposition to 
the motion to confirm.” Shelby Cotton Mills v. Alfil Textile Co., Inc., 
N.Y.L.J., April 13, 1955, p. 7 col. 8, May 13, 1955 p. 6 col. 6, Di Falco, J. 


SUBMISSION OF GRIEVANCE TO ARBITRATION BARS COURT AC- 
TION. Suit for wrongful discharge of a railway employee barred when em- 
ployee had voluntarily proceeded, under the National Railway Labor Act, 
to a final decision on his grievance by the National Railway Arbitration 
Board. The court referred to Kelly v. Nashville, 75 F. Supp. 737 (1948) 
where it was said: “If one who ,is aggrieved and entitled to the benefits 
of the Act places his grievance for adjudication by the Adjustment Board 
upon merit, his voluntary action thereby fixes exclusive jurisdiction. In other 
words, such person may take the remedies provided by the Act, or he may 
bring his suit in a court. He cannot do both. The award of the Board and 
the judgment of a court are equally final.”” Greenwood v. The Atchison, To- 


peka and Santa Fe Railway Co., 129 F.Supp. 105 (S.D. Cal., Feb. 28, 1955, 
Hall, D. J.). 


ARBITRATOR HAD NO JURISDICTION TO DECIDE WAGE ISSUE 
IN ADVANCE OF FAILURE OF UNION AND ASSOCIATION TO 
AGREE, An award providing for a wage increase was vacated because of 
absence of a written contract between the union and the company, the union 
having contended employer was bound by agreement with the employers’ 
association (see Arb. J. 1954, p. 59). Judgment of the lower court was af- 
firmed, but for a different reason, namely that the arbitrator would have 
jurisdiction only where the union and the employers’ association failed to 
agree, a circumstance which did not occur. Absence of condition precedent 
caused the arbitrator to be without jurisdiction in this case. Stenzor v. Leon, 
24 L. A. 306 (Cal. App., Feb. 14, 1955 Shinn, P. J.). 


AN EDITORIAL 


(Continued from Page 65) 


the enforceability of the provision to submit to arbitration that 
the issue or issues which the arbitrator or arbitrators must decide 
is not one which could have formed the basis of an action at law 
or suit in equity.” 

This section is a clearer expression on the right of parties to 
provide in a current contract for the arbitration of new contract 
terms than the pioneer provision recommended by the Ives Com- 
mittee of the New York Legislature which amended the New York 
Arbitration Statute in 1941. 

The Rhode Island law includes a further new provision in ar- 
bitration laws in that it provides that where the parties fail to appoint 
arbitrators, such appointment shall be made by the State’s Director 
of Labor. This is a new departure from the usual practice established 
in many state laws which provide for the appointment of such 
arbitrators by the courts. The Director of Labor is also authorized 
to fix the fees of the arbitrators whenever the parties fail to agree 
on such fees. It further provides that the fees must be paid “equally 
by both parties.” Both the Ohio and Rhode Island acts give the 
parties the widest latitude to voluntarily agree on arbitration, the 
arbitrators and the procedure; but the law definitely provides that 
once agreements have been made, either party may enforce such 
agreement and any lapses will be remedied by proceedings under 
the statute. 

The amendment to the New York statute is the third in con- 
nection with the right of parties to be represented by counsel in 
arbitration proceedings. The new amendment was enacted on the 
recommendation of the Bar Association of the City of New York and 
the Judicial Council of the State as it was believed that under the 
rules of certain trade associations, parties waived right to counsel 
without knowledge of the waiver. A full review of the New York 
enactment was included in the Arbitration News No. 5-1955. 
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